COLLECE OF THE CANYONS

PRINCIPLES AND
PROCEDURES OF THE
JUSTICE SYSTEM

VERSION T

ADMJIUS

11h©



Principles and Procedures of
the Justice System



Attributions

Compiled by
Larry Alvarez

Published at

College of the Canyons
Santa Clarita, California 2018

Special Thank You to
Trudi Radtke

for helping with formatting, readability, and aesthetics.

*Point of View Articles are used with permission from the Office of the District Attorney of

Alameda County.
Executive Editor: Nancy E. O'Malley, District Attorney
Weriter and Editor: Mark Hutchins

This material is listed under a CC-BY 4.0 License.
*Unless otherwise noted

O



http://le.alcoda.org/publications/point_of_view/
http://le.alcoda.org/publications/point_of_view/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/

Contents

Principles and Procedures of the Justice System.......cccecviiiiiiiiei e Error! Bookmark not defined.
L0 0 F=T o) 1 R SR 6
Case Brief NOMENCIATUIE .....oovieiieiieeeee ettt st sttt st e b e bt e b e e saeesreesenesanesane 7
Case Brief Sample: Miranda V. ANIZONE .. ...t eseee ettt s sttt e s e e s stae e e sabae e s ssseeessasseeesassseeessssseessnssanens 8

O LYol 2 1= B =T 0 o o = U USPRRE 9

(01 =T o] T S A SRR 10
AMENAMANT IV ettt st e st s b e e e s st e e s b e e s be e s bt e e sab e e s b e e e nbe e e snreesrenennnes 11

01 =T o =T S SRR 12
INVESTIGAtiVe CONTACES - POV ...ttt e e e s sttt e e e e e e sa bbbt e e e e e e e ssanbaaaeeesssnnnnns 13

(@8 0 T o (=T 7 S SPRR 1
INVESTIZAtIVE DetENTIONS .o e 2
=T VY25 @ L o1 TSPt 22
(00 F=T o1 £ =T = TSRS 23
Principles of Probable Cause and Reasonable SUSPICION ........cceuiiiiiiei it e e 24
Probable CauSE t0 AITESt.....coi ittt ee ettt e st e et e e b e e e st e e s be e e saeeesabeesabeeesneeesabeesabeeeneeesareesaneeanns 32
N =) & PSP OT O PRSP 46
IHTINOIS V. GALES .ttt ettt sttt ettt e bt e b e b e b e b e e s bt e she e sae e s aeesabe e bt e b e e b e e beenbeesbeesanesane e 65
(010 F= o (=T S T UUUR U UPURRN 66
00 g Ty =T o | YT [ ol 1= O TSPV PPTOUSR 67
Pt SEAICRIES ...ttt e sttt e s bt e b b e e R et e be e e s R e e s re e e re e e nne e e sree e neeeanee 79
SEArches INCIAENT O AITESE .. .eiiiiiiiiie ittt sttt ettt et e bt e s bt e s bt e sbeesmeesmeeemeeenneenneeas 108
SChNECKIOth V. BUSTAMONTE ..c.ueiiiiiiieiiieiee sttt sttt ettt et et s bt e s b e sbeesmeesmeesmeeeaneeaneens 122
LTI =Te Iy = LRV A B - 1 o PSP 123
Taking a “Second LOOK” atPriSONEIs PrOPEITY .iiccuiiiiiciieeiiiteee ettt e ettee e st e e st e e ssaraeeesabeeesssteeessnsreeesnnraees 124
Searches and Detentions on SChOOI GroUNMS.........ccoiiiiiiiiiiiiieie e s e 132
VW OTKPIACE SEAICNES. ... .eiiei ettt et e e e et e e e et a e e e seataeeeebteee s e baaeesanbaeeeaastaaeesnstaeesaseseesansaneesnnes 138
Yo =T e IRV 2 = TV SRR URPOt 143
(0o 170 T YA O 11 o T o 1 - [OOSR VPSP OUPUPPPO 144

08 0= T o T ST 145
WEEKS V. UNITEA STATES ...ttt sttt ettt et et et e e sbe e s bt e smeesmeesmeeemteenneenneens 146
WONE SUN V. UNITEA STATES ...uviiiiiiiiiii ittt ettt e et e e et e e e ebt e e e eeataeeesstaeeeebtaeesansaeeesanseeessnssneesnnns 147

(01 0T o1 =T i SRS 148
[ T VTNV B Lo ot {4 o = TP TSR 149
ATIZONA V. HICKS ettt b e s bt sh et sa e st e s bt et e bt e b e e s bt e sh e e sheesatesatesabeeabeenbeenreen 155
o] ol =T o 131 V= PSP 156

(01 0T o1 =T S TSR 170
OlIVET V. UNITEA STALES ..ottt et et e st esb e e s ae e e sab e e e be e e beeesabee e neeesmneesareesaneeesareesanes 171
United States V. IMartinez - FUBITE.....c.uei ittt et b e e st e st e s be e e smee e sareeeaneeesaneas 172

(0] 1o T Y= IV CT=Y=T 01 e Yo 1c [P 173


file://Blade/Administrative/Instruction/DistanceLearning/OER/Textbooks/Administration%20of%20Justice/Admn%20Jus%20110/Admin%20110%20Rough%20Drafts/Admin%20of%20Just%20110%20RD4.docx#_Toc519763468

L0l aF= o <1 o 10 U UPSPRRNE 174

VENICIE SEAICRES. ... ettt et e st e b e e sa bt e sar e e s b et e ane e e s beesr et e aneeesareesneeenne 175
ATTZONA V. GANT..iiiiiiiiiiiiiii et bbb e s b e s a e e s a s e s s aaa e e 189
01 0 F=Y o (=1 1 AU UPRRUU U PPRPPRRRRRUPOE 190
Probation and Parole SEAICRES.........co ittt et sttt e e bt e e sab e s b e e be e e sareeereeenaee s 191
SAMSON V. CAlIfONIA .eeiitiieiiie e s st e s e e be e e s nr e e s r e s ne e e s nn e e s nr e e s reeennreesans 201
(01 0T o T R 202
(=] o L O T ol ¥ 4 1 = [ ol T S 203
SPECial NEEAS DELENTIONS ....uiiiiiciiieiiciiee ettt et e e e et e e e ettt e e e sbteeeesbeeeesastaeeesastaeesessaeesansaeaesasseeessnssesesnnns 221
e UN i VA O1 A o] 2 VT o - [ o] PSP 233
KENTUCKY V. KINE ceeiiiieeee ettt e et e e e e e e et e e e e e e e e es b tsaeeeeeeeesasstaeeeaeaesanssseaeaeessaasssseneesassannssnns 234
L@ 0 F=Y o =T i S SRR URPRR 235
SEAICI WATTANTS ..ttt ettt et e b e bt e b e e b e e s bt e sbe e sat e sae e st e s bt e bt e bt e b e e nneesheenanenane e 236
Search Warrants and SPeCial PrOCEAUIES .......uiii ittt ettt ettt e st e e st e e s sbte e e s s baeeesentaeessnteeessseeeesans 255
EXECULING SEAICN WAl TantS ..o eeeeiiiiiee ettt e e e e st e e e e e e et e e e e e e eeantteeeeeessasnssbaneaeeeeessstsnneaeasannnnnes 271
KNOCK-INOTICE ...ttt sttt e sb e s bt e st et e be e e s b e e s b e e e ase e e smreesabeeesmseesmteesaneesanenesaneesn 291
[ o) (=To )Y I V= T=T o L N 297
B ool Q- T o B I | PSSR UPPPPPPR 303
VLo 1ol YA AN g7 o] o I TR O TP PPT U PPRPPPPPORt 307
L1 0 F=Y o (=Y 1 S USPRRNE 308
GFANAM V. COMNNEBI .ttt he e ettt et et s bt e bt e bt e bt e bt e ab e e she e sae e sae e s abesabeeabe e beenbeebeenbeenbeesanenneennee 309
=TT TET T A €T o o T=T PPN 310
L0101 o1 T g RN 311
Y 1T oo - T PO T PO T OO P T OO PP TSP PPOTOPOTOTRRRPI 312
When ComplianCe IS COMPUISOIY ..ocoueiiiiiieeee ettt e et e e e e e e e et ee e e e e e e s eaebeeeeeaeeesnstaseeaeessesssbaeneaaesesnnnssrnnes 312
IMIFANAA WAIVETS ..ottt st s b et e smt e s b e e e b et e sme e e s b e e e ameeesaneesmreesaneeesnreesareean 332
Y T TaTe RV Y g o] - TR SO P TSP PORPPUPPPRN 346
XY ole] oTTe [ VAR 11 1T 1 PSP 347
[ gL e S I ETaTo IV [ o Y - T U U UTU PP URT PP 348
(08 o =T o1 T g YR 349
oY UT - T To Y oo 1V U o L RSP 350
01 0 F=Y o] (= g RSP PPRPPRRRRRIPOE 370
United States Supreme Court ILLINOISv. PERKINS, (1990) NO.88-1972 .....cooiieiiieeeeeeeecteectee et 371
A Constitutional Guide to the Use Of Cellmate Informants By Kimberly A. Crawford, J.D., 12/95 [Special
Agent Crawford is a legal instructor at the FBI Academy.] .......cccoooeeiiiiiiiiiiiiiiieeee e 381
L0 o =T o T g < ST 387
Constitutional Rights Of the ACCUSEA ......ccccuiiiiiiiie et see e e e e e e ae e s e sabae e e sntaeeeeanees 388
UNItEd SEAtES V. WATE ..ttt et st et e bt e e st e s bt e e s bt e e sabe e s beeesabeesabeesabeesneeesabeesaseean 391
[T o3 2R 11T T 13U SURRNt 392

L@ 0 F=Y o (=T = T UURR U URPRR 393



=] 0N =Y o ol 1o V=P

L@ 0 F=Y o (=Y X PSRRI



Chapter 1

= Case Brief Nomenclature

» Case Brief Sample: Miranda v.
Arizona

= Case Brief Template



Case Brief Nomenclature

Case (1)
Case Cites (2)

Court: (3)

Judicial History: (4)

Facts: (5)

Issue: (6)

Holding: (7)

Reasoning: (8)

Decision: (9)

Concurrent Opinion: (10)

Dissenting Opinion: (11)

1.
2.

3.
4.

8.

9.

Case. The case identifies the parties involved in the controversy.

Case Cites. The citation shows where to find the case in various legal data bases such as case reporters,
case digests, or through the use of legal research providers such as Lexis Nexis or Westlaw.

Court. This refers to the final court authority deciding the controversy.

Judicial History. This is the procedural judicial history of the case. It tells you which court decided what
and shows how the case ended up in the final court’s authority and jurisdiction.

Facts. Identifies the parties in the case. It also provides a summary of the legally relevant facts explaining
what occurred between the parties before the case entered into the judicial system.

Issue. This is the question or rule of law being decided by the courts. It is typically posed in a question
format. The issue is derived from the facts specific to each case.

Holding. The holding answers the question posed in the issue. It is usually answered positively or
negatively, “yes” or “no.”

Reasoning. The reasoning tells the reader why the court decided the issue the way it did. It provides the
legal analysis of the legal arguments behind the case.

Decision. The decision of the court shows how the court disposed of the case. For example, the court can
decide to sustain or reverse the decision of the lower court.

10.-11. Concurrent / Dissenting Opinion. A judge hearing a case may or may not agree with the majority

of judges’ decision. If so, he may write a separate concurring opinion if he agrees with the outcome of the
case but for differing reasons as to why. Or, the judge may write a dissenting opinion detailing the
reasons for refusing to join in the majority opinion.



Case Brief Sample: Miranda v. Arizona

384 U.S. 436 (1966)
Court: United States Supreme Court.

Judicial History: Ernesto Miranda (D) was convicted for kidnapping, rape, and robbery by the Arizona
criminal courts. D appealed to the Arizona Supreme Court but the conviction was sustained. The U.S. Supreme
Court granted certiorari to determine the role police have in protecting the rights of the accused from issues
arising in four different cases (Miranda v. Arizona; Vignera v. New York; Westover v. United Stated; and
California v. Stewart).

Facts: D was a Mexican immigrant living in Phoenix, AZ. D had a history of mental instability and was a 9th
grade drop out. D was identified as a suspect in the kidnapping and rape of an 18 year old girl. D was arrested
by the Phoenix Police Department at his home and taken to the police station for questioning. D was not
advised of his Constitutional guarantees of self-incrimination or to have attorney present. After two hours of
police interrogation, D confessed to the crimes. D was convicted and sentenced concurrently to twenty years
each. D appealed to the Arizona Supreme Court citing that his confession was not truly voluntary but the AZ
Supreme Court sustained the conviction.

Issue: During custodial interrogation and before questioning, must the police (1) inform a suspect that he has
aright to remain silent (2) warn him that any statements he makes may be used against him and (3) advise
him that he has a right to an attorney?

Holding: Yes. Law enforcement officers must inform a person of his rights when that person is in custody and
subject to an interrogation. Any incriminating statements obtained in violation of these rights are inadmissible
at trial.

Reasoning: The Supreme Court scrutinized coercive conditions in which police were obtaining and
introducing incriminating admissions obtained during police questioning which was in conflict with one of the
Nation’s most cherished principles- the right against self-incrimination. In order to preserve Constitutional
protections guaranteed by the 5th and 6th Amendments, the Court ruled that these protections would be
extended from criminal trials to custodial interrogations. Statements or confessions would not be made
admissible at trial unless a suspect was informed that (1) he has a right to remain silent (2) anything he says
will be used against him in court (3) he has the right to consult with a lawyer and to have that lawyer present
during questioning and (4) if he cannot afford and attorney, one will be appointed to him by the court.

Decision: 5-4. Miranda’s conviction overturned and remanded back to state court.

Opinion: Chief Justice Warren, joined by Justices Black, Douglas, Brennan, and Fortas.

Dissenting Opinions: Written by Chief Justice Harlan and joined by Justices Stewart and White. These new
rules do not discourage police brutality or coercion but rather negate police pressures and ultimately
discourage any suspect confessions at all. Furthermore, the new rules do not discourage any officers already
predisposed to corrupt practices. The court is taking a

real risk with society’s welfare as it relates to crime control and engaging in hazardous experimentation.

Dissenting in Part Opinion: Written by Justice White. There is no support in the history of the protection to
support the majority findings. Furthermore, the language does not allow for such a basis in common law.

Follow-Up:
After Miranda’s conviction was overturned, the state court retired him. Miranda’s confession was not

introduced into evidence. The prosecution relied on witness testimony and Miranda was again convicted and
sentenced to 20-30 years in prison.



Case Brief Template

Case
Case Cites

Court:

Judicial History:
Facts:

Issue:

Holding:

Reasoning:
Decision:
Concurrent Opinion:

Dissenting Opinion:



Chapter 2

= An Overview of the 4th
Amendment



Amendmant IV

Searches and Seizures

The purpose of the 4th Amendment is to deny the national government the authority to make general
searches and seizures of property. A major issue over the years has been the interpretation of
"unreasonable" searches and seizures. The rules can be complicated. They also change often, but the
general principle is that searches are valid methods of enforcing law and order, but unreasonable
searches are prohibited.

Figure 1. PC Credits - https://unsplash.com/@garand

The Fourth Amendment

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

Over the years, the Supreme Court has interpreted the 4th Amendment to allow the police to search
the following:

e The person arrested

e Things in plain view of the accused person

e Places or things that the arrested person could touch or reach or are otherwise in the person's
"immediate control”

o Property where there is strong suspicion that a person could be in immediate danger



Chapter 3

= Investigative Contacts



Investigative Contacts - POV

Street encounters between citizens and police
officers are incredibly rich in diversity.!

There are probably no encounters on the
streets (or anywhere else) that are more “rich
in diversity” than those daily exchanges between
officers and the public. After all, they run the gamut
from “wholly friendly exchanges of pleasantries” to
“hostile confrontations of armed men involving
arrests, or injuries, or loss of life.”?

Situated between these two extremes—but much
closer to the “wholly friendly exchange” end—is a
type of encounter known as an investigative contact
or “consensual encounter.” Simply put, a contact
occurs when an officer, lacking grounds to detain a
certain suspect, attempts to confirm or dispel his
suspicions by asking him questions and maybe
seeking consent to search his person or possessions.
As the Supreme Court explained:

Even when law enforcement officers have no

basis for suspecting a particular individual,

they may pose questions, ask for identification,

and request consent to search luggage—

provided they do not induce cooperation by
coercive means.?

One of the interesting things about contacts is that
they usually pose a dilemma for both the suspect and
the officer. For the suspect (assuming he’s guilty)
the last person on earth he wants to chat with is
someone who carries handcuffs. But he also knows
that his refusal to cooperate, or maybe even a
hesitation, might be interpreted as confirmation
that he is guilty. So he will ordinarily play along for
a while and see how things go, maybe try to outwit
the officer or at least make up a story that is not an
obvious crock.

' Terry v. Ohio (1968) 392 U.S. 1, 13.
2 Terry v. Ohio (1968) 392 US. 1, 13.

Meanwhile, the officer knows that, while his badge
might provide some “psychological inducement,”* he
cannot “throw his weight around.” Thus he must
employ restraint and resourcefulness, all the while
keeping in mind that the encounter will instantly
become a de facto detention if it crosses the line
between voluntariness and compulsion.® So it often
happens that both the suspect and the officer are
role-playing—and they both know that the other
knows it.

For officers, however, acting skills and resource-
fulness are not enough. As one court put it, they must
also have been “carefully schooled” in certain legal
rules—the “do’s and don’ts” of police contacts’—so
as to prevent these encounters from inadvertently
becoming de facto detentions, at least until they
develop grounds to detain or arrest. What are these
“do’s and don’ts”? That is the subject of this article.
To set the stage, it should be noted that, whenever
an officer interacts with anyone in his official capac-
ity, the law will classify the interaction as an arrest,
detention, or contact. Arrests and detentions differ
“markedly”® from contacts because they constitute
Fourth Amendment “seizures” which require some
level of suspicion; i.e., probable cause or reasonable
suspicion.? So, as long as the encounter remains
merely a contact, the Fourth Amendment and its
various restrictions simply do not apply.

One other thing. Officers will sometimes contact a
suspect at his home. Known as “knock and talks,”
these encounters are subject to the same rules as
contacts that occur in public places. But because they
are viewed as more of an intrusion, there are some
additional restrictions that we will cover in the
article “Knock and Talks” that begins on page 15.

3 United States v. Drayton (2002) 536 U.S. 194, 200. ALSO SEE People v. Rivera (2007) 41 Cal.4th 304, 309.

* U.S. v. Ayon-Meza (9th Cir. 1999) 177 F.3d 1130, 1133.

5 See U.S. v. Tavolacci (D.C. Cir. 1990) 895 F.2d 1423, 1425.
¢ See LN.S. v. Delgado (1984) 466 U.S. 210, 215.

7 People v. Profit (1986) 183 Cal.App.3d 849, 877.

8 See People v. Profit (1986) 183 Cal.App.3d 849, 866.

° See People v. Hughes (2002) 27 Cal.4th 287, 327.



The Test: “Free to Terminate”

A police-suspect encounter will be deemed a con-
tact if a reasonable person in the suspect’s position
would have “felt free to decline the officers’ requests
or otherwise terminate the encounter.”* In other
words, “So long as a reasonable person would feel
free to disregard the police and go about his busi-
ness, the encounter is consensual and no reason-
able suspicion is required.”!! Later we will discuss
the many circumstances that are relevant in making
this determination. But first it will be helpful to
discuss some important general principles.

REASONABLE “INNOCENT” PERSON: We begin with
a principle that might seem peculiar at first: The
fictitious “reasonable person” is “innocent” of the
crime under investigation. What this means is that
the circumstances are viewed through the eyes of a
person who, although not necessarily a pillar of the
community, is not currently worried about being
arrested.'? Said the Third Circuit, “[W]hat a guilty
[suspect] would feel and how he would react are
irrelevant to our analysis because the reasonable
person test presupposes an innocent person.”*3

The reason this is significant is that a person who
was guilty of the crime under investigation would
necessarily view the officers’ words and actions much
differently—much more ominously—than an inno-
cent person, and might therefore erroneously con-
clude that any perceived restriction on his freedom
was an indication that he had been detained. For
example, in In re Kemonte H. the court ruled that a
reasonable innocent person who saw two officers
approaching him on the street “would not have felt
restrained” but would instead “only conclude that
the officers wanted to talk to him.”!*

FREE TO DO WHAT? In the past, the test was whether
a reasonable person would have believed he was
“free to leave” or “free to walk away” from the
officers.'® This test made sense—and it still does—if

the encounter occurs on the streets or other place
that the suspect could easily leave if he wanted to.
But contacts also occur in places that the suspect has
no desire to leave (e.g., his home, his car) and in
places he cannot leave easily (e.g., a bus, the shoul-
der of a freeway, his workplace. For that reason, the
Supreme Court in Florida v. Bostick simplified things
by ruling that freedom to terminate—not freedom
to leave—is the correct test because it can be applied
“equally to police encounters that take place on
trains, planes, and city streets.”*® (In this article, we
will use the terms “free to terminate,” “free to go”
and “free to leave” interchangeably.)

OBJECTIVE VS. SUBJECTIVE CIRCUMSTANCES: In ap-
plying the “free to terminate” test the only circum-
stances that matter are those that the suspect could
have seen or heard. Thus, the officer’s thoughts,
beliefs, suspicions, and plans are irrelevant unless
they were somehow communicated to the suspect.'’
As the California Supreme Court explained:

[A]n officer’s beliefs concerning the potential

culpability of the individual being questioned

are relevant to determining whether a seizure

occurred only if those beliefs were somehow

manifested to the individual being inter-

viewed—by word or deed—and would have

affected how a reasonable person in that posi-

tionwould perceive his or her freedom to leave.®
For the same reason, the suspect’s subjective belief
that he could not freely terminate the encounter is
also immaterial.’® For example, an encounter will
not be deemed a seizure merely because the suspect
testified that, based on his prior experiences with
officers, he thought he would be arrested if he did
not comply with all of the officer’s requests.?°

SHOULD vs. MUST: The test is whether a reasonable
person would have believed he must stay or was
otherwise required to cooperate with officers.
This means a detention will not result merely
because a reasonable person would have believed
he should

10 Florida v. Bostick (1991) 501 U.S. 429, 438. ALSO SEE Brendlin v. California (2007) 551 U.S. 249, 256-57.

1 Florida v. Bostick (1991) 501 U.S. 429, 434.

12 See United States v. Drayton (2002) 536 U.S. 194, 202 [“The reasonable person test is objective and presupposes an innocent person.”].

13 U.S. v. Kim (3d Cir. 1994) 27 F.3d 947, 953.

14(1990) 223 Cal.App.3d 1507, 1512.

15 See, for example, Michigan v. Chesternut (1988) 486 U.S. 567, 573.
16 See Florida v. Bostick (1991) 501 U.S. 429, 438.

17 See Brendlin v. California (2007) 551 U.S. 249, 260-61; In re Manuel G. (1997) 16 Cal.4th 805, 821.

18 People v. Zamudio (2008) 43 Cal.4th 327, 345.

19 See People v. Cartwright (1999) 72 Cal.App.4th 1362, 1371; U.S. v. Thompson (7th Cir. 1997) 106 F.3d 794, 798.

20 See U.S. v. Analla (4th Cir. 1992) 975 F.2d 119, 124.



stay and cooperate, or because the officer’s request
made him “uncomfortable.”? As the Court of Ap-
peal noted, “Cooperative citizens may ordinarily feel
they should respond when approached by an officer
on the street but this does not, by itself, mean that
they do not have a right to leave if they so desire.”?
REFUSAL TO COOPERATE: Because contacts are, by
definition, consensual, a suspect may refuse to talk
with officers, refuse to ID himself, or otherwise not
cooperate.?? “Implicit in the notion of a consensual
encounter,” said the Court of Appeal, “is a choice on
the part of the citizen not to consent but to decline to
listen to the questions at all and go on his way.”* Or,
as the Ninth Circuit put it, “When a citizen expresses
his or her desire not to cooperate, continued ques-
tioning cannot be deemed consensual.”?®

COMPARE MIRANDA: It is important not to confuse
the “free to terminate” test with Miranda’s test for
determining whether a suspect was “in custody.”
While both tests attempt to gauge the coercive
pressures that existed during a police encounter, a
suspect will be deemed “in custody” for Miranda
purposes only if he reasonably believed he was
effectively under arrest.2° But, as noted, a contact
will become a de facto detention if the suspect
reasonably believed that he was not free to termi-
nate the encounter.

IF THE SUSPECT RUNS: There is one exception to the
“free to terminate” rule: If the suspect ran from the
officers when they attempted to contact him, and if
they gave chase, the encounter will not be deemed a
seizure until they apprehend him.?” Thus, if the
suspect discarded drugs, weapons or other evidence
while running, the evidence will not be suppressed
on grounds that the officers lacked grounds to
detain or arrest him.

TOTALITY OF CIRCUMSTANCES: In applying the “free
to terminate” test, the courts will consider the total-
ity of circumstances.”® Although there are some
actions that will, in and of themselves, result in a
seizure (e.g., pulling a gun), in most cases it takes a
“collective show of authority.”?* As the California
Supreme Court explained, “This test assesses the
coercive effect of police conduct as a whole, rather
than emphasizing particular details of that conduct
in isolation.”3?

FREE TO TERMINATE VS. STREET REALITY: Before
going further, it must be acknowledged that many
of the things that officers may say and do without
converting a contact into a detention would plainly
cause some innocent people to believe they were not
free to terminate the encounter. But this does not
mean, as some have suggested, that the test is a
sham or, at best, naive.!

Instead, like many other Fourth Amendment “tests”
(such as determining whether there are grounds to
arrest or pat search a suspect) it is simply a practi-
cal—albeit imperfect—compromise between com-
peting interests. As the Fourth Circuit put it, if a
suspect decided to walk off, it “may have created an
awkward situation,” but “awkwardness alone does
not invoke the protections of the Fourth Amend-
ment.”* Similarly, the Ninth Circuit observed that
“we must recognize that there is an element of
psychological inducement when a representative of
the police initiates a conversation. But it is not the
kind of psychological pressure that leads, without
more, to an involuntary stop.”?

Having covered the basic principles, we will now
examine the various circumstances that are espe-
cially relevant in determining whether an encounter
with an officer was a contact or a seizure.

2 See U.S. v. McCoy (4th Cir. 2008) 513 F.3d 405, 411 [“uncomfortable does not equal unconstitutional”].

22 In re Kemonte H. (1990) 223 Cal.App.3d 1507, 1512.

23 See Florida v. Bostick (1991) 501 U.S. 429, 437; Illinois v. Wardlow (2000) 528 U.S. 119, 125; People v. Franklin (1987) 192 Cal.App.3d 935.

2 People v. Spicer (1984) 157 Cal.App.3d 213, 220.

%5 Morgan v. Woessner (9th Cir. 1993) 997 F.2d 1244, 1253.
26 See Howes v. Fields (2012)  U.S.
Cal.App.4th 1395, 1403, fn.1.

[132 S.Ct. 1181, 1184; People v. Lopez (1985) 163 Cal.App.3d 602, 607; People v. Pilster (2006) 138

27 See California v. Hodari D. (1991) 499 U.S. 621, 627-28; Brendlin v. California (2007) 551 U.S. 249, 254.
28 See Florida v. Bostick (1991) 501 U.S. 429, 439; Ohio v. Robinette (1996) 519 U.S. 33, 39.

2 U.S. v. Black (4th Cir. 2013) 707 F.3d 531, 538.
30 In re Manuel G. (1997) 16 Cal.4th 805, 821.

31 See, for example, People v. Spicer (1984) 157 Cal.App.3d 213, 218 [the notion that a contacted suspect would ever feel perfectly free to
disregard an officer’s requests may be “the greatest legal fiction of the late 20th century”].

32 See U.S. v. Weaver (4th Cir. 2002) 282 F.3d 302, 311.

3 U.S. v. Ayon-Meza (9th Cir. 1999) 177 F.3d 1130, 1133. Also see U.S. v. Ringold (10th Cir. 2003) 335 F.3d 1168, 1174.



Engaging the Suspect

Regardless of why the officers wanted to contact
the suspect—whether he was acting suspiciously, or
he resembled a wanted fugitive, or he was just
hanging out in a high-crime area—the manner in
which they get him to stop and talk to them is critical.
This is because the usual methods of stopping a
suspect constitute such an assertion of police au-
thority that they automatically result in a seizure. As
the Supreme Court put it, a seizure is likely to occur
if an officer’s “use of language or tone of voice
indicat[ed] that compliance with the officer’s re-
quest might be compelled.”3*

CoMMANDS TO STOP: Commanding a suspect to
“stop,” “hold it,” “come over here,” or otherwise
make himself immediately available to the officer is
such an overt display of police authority that it will
automatically render the encounter a de facto deten-
tion.3>“[W]hen an officer ‘commands’ a citizen to
stop,” said the Court of Appeal, “this constitutes a
detention because the citizen is no longer free to
leave.”3¢

REQUESTS TO sTOP: Unlike a command to stop, a
request to do so demonstrates to the suspect that he
has a choice and that the officer is not asserting his
authority. For example, the courts have ruled that
none of the following requests resulted in a deten-
tion: “Can I talk to you for a moment?”3” “Hey, how
you doing? You mind if we talk?”*® “Gentlemen, may
[ speak with you just a minute?”%

The courts are aware, however, that an officer’s
manner and tone of voice in making such a request
may send an implicit message that the suspect has
no choice. As the court explained in People v. Franklin:

34 United States v. Mendenhall (1980) 446 U.S. 544, 554.

[]f the manner in which the request was made
constituted a show of authority such that [the
suspect] reasonably might believe he had to
comply, then the encounter was transformed
into a detention*
For example, in U.S. v. Buchanon a state trooper who
had stopped to assist the occupants of a disabled
vehicle started thinking they might be transporting
drugs, at which point he said, “Gentlemen, why don’t
you all come over here on the grass a second if you
would please.” Although the trooper’s words were
phrased as arequest, the courtlistened to arecording
of the incident and concluded that his tone of voice
was “one of command.”*

DEMONSTRATING URGENT INTEREST: A request to
stop might be deemed a detention if it was accompa-
nied by one or more circumstances that demon-
strated an unusual or urgent interest in the sus-
pect.*? This occurred in People v. Jones when an
Oakland police officer engaged three suspects by
pulling his patrol car to the wrong side of the road,
parking diagonally against traffic, then asking them
to stop. Said the court, “A reasonable man does not
believe he is free to leave when directed to stop by a
police officer who has arrived suddenly and parked
his car in such a way as to obstruct traffic.”*

APPROACH AND ASK QUESTIONS: A detention will not
result if an officer merely walks up to a suspect,
flashes a badge or otherwise identifies himself and—
without saying or doing anything to indicate the
suspect was not free to leave—begins to ask him
some questions.* As the court observed in People v.
Derello, “[T]he officers were doing exactly what they
were lawfully entitled to do, which is to approach
and talk if the subject is willing.”*

35 See People v. Brown (1990) 216 Cal.App.3d 1442, 1448; People v. Verin (1990) 220 Cal.App.3d 551, 555; People v. Roth (1990) 219
Cal.App.3d 211; People v. Rodriguez (1993) 21 Cal.App.4th 232, 238; People v. Foranyic (1998) 64 Cal.App.4th 186, 188.
36 People v. Verin (1990) 220 Cal.App.3d 551, 556. ALSO SEE U.S. v. Winsor (9th Cir. en banc 1988) 846 F.2d 1569, 1573, fn.3.

37 People v. Bennett (1998) 68 Cal.App.4th 396, 402.
38 People v. Bouser (1994) 26 Cal.App.4th 1280, 1282.

39 U.S. v. McFarley (4th Cir. 1993) 991 F.2d 1188, 1191. ALSO SEE Ford v. Superior Court (2001) 91 Cal.App.4th 112, 128.

40(1987) 192 CA3 935, 941. ALSO SEE In re Manuel G. (1997) 16 Cal4th 805, 821 [we consider “the use of language or of a tone of voice
indicating that compliance with the officer’s request might be compelled”]; U.S. v. Jones (4th Cir. 2012) 678 F.3d 293, 303 [“A request
certainly is not an order [but it may convey] the requisite show of authority”].

41 (6th Cir. 1995) 72 F.3d 1217, 1220, fn.2.

42 See People v. Boyer (1989) 48 Cal.3d 247, 268 [“The manner in which the police arrived at defendant’s home, accosted him, and secured his
‘consent’ to accompany them suggested they did not intend to take no’ for an answer.”].

43 (1991) 228 Cal.App.3d 519, 523.

“ See Florida v. Bostick (1991) 501 U.S. 429, 434; Florida v. Royer (1983) 460 U.S. 491, 497; U.S. v. Drayton (2002) 536 U.S. 194, 204

45 (1989) 211 Cal.App.3d 414, 427.



RED LIGHTS: Shining a red light at a moving or
parked vehicle is essentially a command directed at
the driver to stop or stay put and thus necessarily
results in a seizure of the driver if he complies.*® As
the Court of Appeal noted, “A reasonable person to
whom the red light from a vehicle is directed would
be expected to recognize the signal to stop or other-
wise be available to the officer.”*

Although a red light constitutes a command to
only those people to whom it reasonably appeared to
have been directed (usually the driver),* when an
officer lights up a vehicle all passengers are also
deemed detained. This is because they know that, for
officer-safety purposes, the officer may prevent
them from leaving the vehicle and may otherwise
restrict their movements while he is dealing with the
driver. As the Supreme Court explained in Brendlin

v. California, “An officer who orders one particular
car to pull over acts with an implicit claim of right
based on fault of some sort, and a sensible person
would not expect a police officer to allow people to
come and go freely.”” Such a detention of the
passengers is, however, legal so long as the officer
had grounds to detain the driver or other occupant.
SPOTLIGHTS, HIGH BEAMS, AMBER LIGHTS: Using a
white spotlight or high beams to get the suspect’s
attention is a relevant but usually insignificant cir-
cumstance. (This subject is covered below in the
section “Officer-Safety Measures.”) Also note that
because an amber warning light is a safety measure
that is directed at approaching motorists, it has no
bearing on whether the suspect was detained.>

BLOCKING THE SUSPECT’S PATH: A detention will
ordinarily result if officers stop the suspect by block-
ing his vehicle or path so as to prevent him from
leaving.* For example, in People v. Wilkins**a San
Jose police officer was driving through the parking
lot of a convenience store when he noticed that two
men in a parked station wagon had ducked down as
if to conceal themselves. Having decided to contact
them, the officer “parked diagonally” behind the
vehicle, effectively blocking it in. He soon learned
that one of the men, Wilkins, was on searchable
probation, so he searched him and found drugs. The
court, however, ruled that the search was unlawful
because “the occupants of the station wagon were
seized when [the officer] stopped his marked patrol
vehicle behind the parked station wagon in such a
way that the exit of the parked station wagon was
prevented.”

A detention will not result, however, merely be-
cause officers stopped a patrol car behind a pedes-
trian or to the side of a vehicle. As the court explained
in People v. Franklin, “Certainly, an officer’s parking
behind an ordinary pedestrian reasonably would not
be construed as a detention. No attempt was made to
block the way.”>? Similarly, the courts have ruled
that a seizure does not result when an officer only
partially blocked the suspect.>* For example, in U.S.
v. Basher the Ninth Circuit ruled that, although an
officer testified that he “parked his vehicle nose to
nose with Basher’s truck,” this did not constitute a
detention because the officer also testified that
“there was room to drive way.”*> And in a forfeiture

* See Berkemer v. McCarty (1984) 468 U.S. 420, 436 [“Certainly few motorists would feel free either to disobey a directive to pull over or to
leave the scene of a traffic stop without being told they might do so.”]; Brower v. County of Inyo (1989) 489 U.S. 593, 597 [“flashing lights”
constituted a “show of authority”]; People v. Ellis (1993) 14 Cal.App.4th 1198, 1202, fn.3 [a detention results when “an officer activated the

overhead red light of his police car”].
7 People v. Bailey (1985) 176 Cal.App.3d 402, 405-6.

8 See Brendlin v. California (2007) 551 U.S. 249, 254; Brower v. County of Inyo (1989) 489 U.S. 593, 596-97; U.S. v. Al Nasser (9th Cir. 2009)

555 F.3d 722, 731.

49(2007) 551 U.S. 249, 257. Edited. ALSO SEE Arizona v. Johnson (2009) 555 U.S. 323, 332; U.S. v. Jones (6th Cir. 2009) 562 F.3d 768, 774.

50 See U.S. v. Dockter (8th Cir. 1995) 58 F.3d 1284, 1287.

51 See U.S. v. Kerr (9th Cir. 1987) 817 F.2d 1384, 1387; U.S. v. Jones (6th Cir. 2009) 562 F.3d 768, 772 [“Here, by blocking in the Nissan, the
officers had communicated to a reasonable person occupying the Nissan that he or she was not free to drive away.”]; U.S. v. Packer (7th Cir.
1994) 15 F.3d 654, 657 [“the officers’ vehicles were parked both in front and behind the Defendant’s car”]. COMPARE Michigan v. Chesternut
(1988) 486 U.S. 567, 575 [the officers did not drive their car “in an aggressive manner to block respondent’s course or otherwise control the

direction or speed of his movement”].
52 (1986) 186 Cal.App.3d 804.

%3 (1987) 192 Cal.App.3d 935, 940. ALSO SEE People v. Banks (1990) 217 Cal.App.3d 1358, 1362 [officer stopped “behind defendant’s car”];
People v. Brueckner (1990) 223 Cal.App.3d 1500, 1505 [officer parked “next to” suspect’s car]; People v. Juarez (1973) 35 Cal.App.3d 631
[officer pulled patrol car alongside suspect]; U.S. v. Pajari (8th Cir. 1983) 715 F.2d 1378, 1380 [the officers “simply parked behind his car”].
5% See People v. Banks (1990) 217 Cal.App.3d 1358, 1362; People v. Perez (1989) 211 Cal.App.3d 1492, 1946; U.S. v. Summers (9th Cir. 2001)

268 F.3d 683, 687.
5 (9th Cir. 2011) 629 F.3d 1161, 1167.



case, U.S. v. $25,000, the court ruled that two DEA
agents had not inadvertently detained a person they
spoke with at LAX because, among other things, one
of the agents stood “about two feet” in front of the
suspect, and the other stood “behind and to the side”
of him.*

“YOU'RE FREETO GO”: The easiest and most direct
method of communicating to a suspect that he is free
to go is to say so0.” Although such a notification is not
required,*® it is recommended, especially in close
cases. As the Court of Appeal put it, “[T]he delivery
of such a warning weighs heavily in favor of finding
voluntariness and consent.”>®

When giving a “free to go” advisory, however,
officers must not place any conditions or restrictions
on the suspect’s freedom to leave. This is because a
suspect is either free to go or he’s not; there’s no
middle ground. For example, despite such an advi-
sory, the courts have ruled that encounters became
detentions when an officer told the suspect that he
would have to wait for a K9 to arrive,*® or “wait a
minute,”** or remain in the patrol car while the
officer talked to another person.®?Similarly, inform-
ing a suspect that he is free to go will have little
impact if officers conducted themselves in a manner
that reasonably indicated he was not; e.g., the officer
used a “commanding tone of voice,”®® the officer kept
“leaning over and resting his arms on the driver’s
door.”®*

%6 (9th Cir. 1988) 853 F.2d 1501, 1503, 1504.

LOCATION OF THE ENCOUNTER: The courts fre-
quently mention whether the encounter occurred in
a place that was visible to others, the theory being
that the presence of potential witnesses might pro-
vide the suspect with a greater sense of security.%
For example, the courts have noted in passing that
“many fellow passengers [were] present to witness
the officers’ conduct,”® “the incident occurred on a
public street,”®” “the encounter here occurred in a
public place—the parking lot of a [7-Eleven] store—
in view of other patrons.”® Nevertheless, the fact
that a contact occurred in a more isolated setting is
seldom a significant circumstance. As the Third
Circuit observed, “The location in itself does not
deprive an individual of his ability to terminate an
encounter; he can reject an invitation to talk in a
private, as well as a public place.”®®

Officer-Safety Measures

A suspect who is being contacted may, of course,
pose a threat to officers. This can present a problem
because many basic officer-safety precautions are
strongly suggestive of a detention. To help resolve
this dilemma, the courts have ruled that some in-
quiries and requests pertaining to officer safety will
not convert the encounter into a seizure.

REMOVE HANDS FROM POCKETS: A detention will
not result if officers simply requested that the suspect
remove his hands from his pockets or keep them in

57 See Florida v. Royer (1983) 460 U.S. 491, 504 [“[B]y informing him that he was free to go if he so desired, the officers may have obviated
any claim that the encounter was anything but a consensual matter from start to finish.”]; People v. Profit (1986) 183 Cal.App.3d 849, 856
[“You're not under arrest, I'm not detaining you, you're free to leave and not speak to me if you don’t want to.”]; Morgan v. Woessner (9th Cir.
1993) 997 F.2d 1244, 1254 [“Although an officer’s failure to advise a citizen of his freedom to walk away is not dispositive of the question of
whether the citizen knew he was free to go, it is another significant indicator of what the citizen reasonably believed.”].

%6 See United States v. Mendenhall (1980) 446 U.S. 544, 555; Ohio v. Robinette (1996) 519 U.S. 33, 39-40; People v. Daugherty (1996) 50
Cal.App.4th 275, 283-84; U.S. v. Jones (10th Cir. 2012) 701 F.3d 1300, 1314 [“the officers were not required to inform Mr. Jones that he was

free to leave”].
59 People v. Profit (1986) 183 Cal.App.3d 849, 877.

% See U.S. v. Finke (7th Cir. 1996) 85 F.3d 1275, 1281; U.S. v. Beck (8th Cir. 1998) 140 F.3d 1129, 1136-37.
61 U.S. v. Sandoval (10th Cir. 1994) 29 F.3d 537. ALSO SEE U.S. v. Ramos (8th Cir. 1994) 42 F.3d 1160, 1162-64 [although the driver’s license
was returned to him, he was asked to remain in the patrol car while the officer spoke with the passenger].

2 U.S. v. Ramos, (8th Cir. 1994) 42 F.3d 1160, 1162-64.
3 U.S. v. Elliott (10th Cir. 1997) 107 F.3d 810, 814.
o U.S. v. McSwain (10th Cir. 1994) 29 F.3d 558, 563.

% See LN.S. v. Delgado (1994) 466 U.S. 210, 217, fn.5 [“other people were in the area”]; U.S. v. Yusuff (7th Cir. 1996) 96 F.3d 982, 986 [“the
encounter was in a busy, public area of the airport”]; U.S. v. Sanchez (10th Cir. 1996) 89 F.3d 715, 718 [the encounter occurred “in an open
and well illuminated parking lot”]; U.S. v. Ringold (10th Cir. 2003) 335 F.3d 1168, 1172 [the encounter occurred “in the public space outside
the service station, in full view of other patrons”]; U.S. v. Spence (10th Cir. 2005) 397 F.3d 1280, 1283 [“This court does consider interaction
in a nonpublic place and the absence of other members of the public as factors pointing toward a nonconsensual encounter.”].

6 United States v. Drayton (2002) 536 U.S. 194, 204.

7 People v. Sanchez (1987) 195 Cal.App.3d 42, 45.

% U.S. v. Thompson (10th Cir. 2008) 546 F.3d 1223, 1227.
% U.S. v. Kim (3rd Cir. 1994) 27 F.3d 947, 952.



sight.”®Thus in such a case, U.S. v. Basher, the Ninth
Circuit explained that “[p]olice officers routinely
ask individuals to keep their hands in sight for
officer protection,” and here the request “does not
appear to have been made in a threatening man-
ner.””'Once again, note the importance of the
officers’ choice of words and their attitude. As the
Court of Appeal explained, “[I]f the manner in
which the request was made constituted a show of
authority such that appellant reasonably might be-
lieve he had to comply, then the encounter was
transformed into a detention.””

EXiIT THE VEHICLE: For officer-safety purposes,
officers may also request that the occupants of a
parked vehicle step outside. But a detention will
likely result if they expressly or impliedly com-
manded them to do so. Thus, in People v. Rico the
court said, “While the appellants’ initial stop did not
constitute a detention, the officer’s subsequent or-
dering the appellants to alight from their vehicle and
remain by the patrol car constituted a detention.””
SPOTLIGHTS, HIGH BEAMS: A seizure does not result
merely because officers utilized a white spotlight or
high beams to illuminate the suspect, whether for
officer safety or to get the suspect’s attention.” For
example, in People v. Perez’® a San Jose police officer
on patrol at night noticed two men in a car parked in
an unlit section of a motel parking lot known for drug
sales. As the officer pulled up to the car, he turned on
his high beams and white spotlight to “get a better
look at the occupants.” He eventually arrested the

driver for being under the influence of PCP, and one
of the issues on appeal was whether his use of the
lights converted the encounter into a detention. In
ruling it did not, the court said, “While use of high
beams and spotlights might cause a reasonable per-
son to feel himself the object of official scrutiny, such
directed scrutiny does not amount to a detention.”
Similarly, in People v. Franklin’ a Ridgecrest
officer on patrol in a high crime area spotlighted
Franklin who was walking on the sidewalk. He did
this because, although it was a warm night, Franklin
was wearing a full-length camouflage jacket. When
the officer stopped behind him, Franklin turned and
walked toward the officer and repeatedly asked,
“What'’s going on?” Because Franklin was sweating
and appeared “real jittery,” the officer asked him to
remove his hands from his pockets. As he did so, the
officer saw blood on his hands, which ultimately led
to Franklin’s arrest for a murder that had just oc-
curred in a nearby motel room. Again, the court
rejected the argument that the spotlighting rendered
the encounter a seizure, saying, “the spotlighting of
appellant alone fairly can be said not to represent a
sufficient show of authority so that appellant did not
feel free to leave.”

PAT SEARCHES: A nonconsensual pat search is
both a search and a seizure and will therefore
automatically result in a detention.”” As the court
explained in In re Frank V., “Since Frank was physi-
cally restrained by the patdown, it constituted a
detention.””8

70 People v. Ross (1990) 217 Cal.App.3d 879, 885 [the officer “asked’ but did not demand that appellant remove her hands from her pockets”];
People v. Epperson (1986) 187 Cal.App.3d 115, 118, 120 [officer asked the suspect to identify an object in his pocket].

71 (9th Cir. 2011) 629 F.3d 1161, 1167.

72 People v. Franklin (1987) 192 Cal.App.3d 935, 941. ALSO SEE U.S. v. Jones (4th Cir. 2012) 678 F.3d 293, 305 [officers “quickly approached
Jones ... and nearly immediately asked first that he lift his shirt and then that he consent to a pat down”]. NOTE: While one California court
ruled that such a command did not automatically result in a detention (In re Frank V. (1991) 233 Cal.App.3d 1232, 1239), to our knowledge no

other court has adopted this reasoning.

73(1979) 97 Cal.App.3d 124, 130-31. ALSO SEE U.S. v. Stewart (8th Cir. 2011) 631 F.3d 453, 456.

7* See People v. Rico (1979) 97 Cal.App.3d 124, 130 [“momentarily” spotlighting of a vehicle “was ambiguous”]; People v. Brueckner (1990) 223
Cal.App.3d 1500, 1505 [“The fact he shined his spotlight on the vehicle as he parked in the unlit area would not, by itself, lead a reasonable
person to conclude he or she was not free to leave.”]; U.S. v. Mabery (8th Cir. 2012) 686 F.3d 591, 597 [“the act of shining a spotlight on
Mabery’s vehicle from the street was certainly no more intrusive (and arguably less so) than knocking on the vehicle’s window”]. NOTE: In
People v. Gary (2007) 156 Cal.App.4th 1100, 1111 the court melodramatically described the spotlighting of the defendant as “bath[ing] him in

light.” Still, the dip did not appear to be a significant circumstance.
75(1989) 211 Cal.App.3d 1492, 1496.
76 (1987) 192 Cal.App.3d 935.

77 See U.S. v. Stewart (8th Cir. 2011) 631 F.3d 453, 456 [pat search is both a search and seizure]; People v. Rodriguez (1993) 21 Cal.App.4th
232, 238 [suspect was patted down and told to sit on the curb]; U.S. v. Black (4th Cir. 2013) 707 F.3d 531, 538. BUT ALSO SEE People v.
Singer (1990) 226 Cal.App.3d 23, 46-67 [routine pat searching of unarrested suspect before he voluntarily got into a police car for a ride to the

station did not convert the encounter into an arrest].
78 (1991) 233 Cal.App.3d 1232, 1240, fn.3.



HANDCUFFS, OTHER RESTRAINT: Not surprisingly, a
detention will also automatically result if officers
handcuffed or otherwise restrained the suspect. This
is because such measures are classic indications of
a detention or arrest.”®

DRAWN WEAPON: Even more obviously, a deten-
tion will result if an officer drew a handgun or other
weapon as a safety precaution.® It is even significant
that the officer “had his hand on his revolver.”#
However, the fact that an officer was visibly armed
has “little weight in the analysis.”® As the Supreme
Court observed, “That most law enforcement offic-
ers are armed is a fact well known to the public. The
presence of a holstered firearm thus is unlikely to
contribute to the coerciveness of the encounter
absent active brandishing of the weapon.”

NUMBER OF OFFICERS: Finally, the presence of
backup officers, the number of them, their proxim-
ity to the suspect, and the manner in which they
arrived and conducted themselves are all highly
relevant.® For example, in U.S. v. Washington the
court ruled the defendant was seized mainly be-
cause he was “confronted” by six officers who had
gathered “around him.”®> And in U.S. v. Buchanon
the court ruled the defendant was detained largely
because of “[t]he number of officers that arrived
[three], the swiftness with which they arrived, and
the manner in which they arrived (all with pursuit
lights flashing).” These circumstances, said the court,

“would cause a reasonable person to feel intimi-
dated or threatened.”®® In contrast, the presence of
backup officers has been deemed less significant
when they were “posted in the background,”® were
“out of sight,”® were “four to five feet away,”® or
were “little more than passive observers.”°

Conducting the Investigation

After engaging the suspect and taking appropriate
safety measures, officers will ordinarily begin their
investigation by asking questions. As the court ob-
served in People v. Manis, “When circumstances de-
mand immediate investigation by the police, the
most useful, most available tool for such investiga-
tion is general on-the-scene questioning.”

In addition to such questioning, there are some
other investigative procedures that officers may
ordinarily utilize without converting the encounter
into a detention. But first, we will discuss—actually,
reiterate—the all-important subject of the officers’
general attitude.

Respectfulness

Lacking grounds to detain or arrest the suspect,
officers must be courteous and demonstrate a re-
spectful attitude. Even if he is a notorious sleaze
with a bloated criminal record and a bad attitude,
they must be careful not to impose their authority on
him, at least until they develop grounds to do so. It

79 See People v. Zamudio (2008) 43 Cal.4th 327, 342 [“no one was handcuffed or patted down”]; In re Frank V. (1991) 233 Cal.App.3d 1232,
1240, fn.3; People v. Gallant (1990) 225 Cal.App.3d 200, 207; Ford v. Superior Court (2001) 91 Cal.App.4th 112, 128 [“[he] was never
handcuffed” and he “was left in the unlocked backseat of the police car”].

80 See United States v. Mendenhall (1980) 446 U.S. 544, 554 [“the display of a weapon by an officer” is a circumstance “that might indicate a
seizure”]; People v. McKelvy (1972) 23 Cal.App.3d 1027, 1034 [one of the officers carried a shotgun]; People v. Gallant (1990) 225 Cal.App.3d
200, 204 [“One of the police officers answered defendant’s knock at the door by drawing his gun, opening the door, and confronting
defendant.”].

81 See U.S. v. Chan-Jimenez (9th Cir. 1997) 125 F.3d 1324, 1326.

82 See People v. Zamudio (2008) 43 Cal.4th 327, 346; U.S. v. Thompson (10th Cir. 2008) 546 F.3d 1223, 1227.

83 United States v. Drayton (2002) 536 U.S. 194, 205.

8¢ See United States v. Mendenhall (1980) 446 U.S. 544, 554 [“the threatening presence of several officers” is relevant]; In re Manuel G. (1997)
16 Cal.4th 805, 821; U.S. v. Black (4th Cir. 2013) 707 F.3d 531, 538 [“Four uniformed officers approached the men, a number that quickly
increased to six uniformed officers, and then seven.”]; U.S. v. Quintero (8th Cir. 2011) 648 F.3d 660, 670.

8 (9th Cir. 2004) 387 F.3d 1060, 1068.

86 (6th Cir. 1995) 72 F.3d 1217, 1224.

87 U.S. v. Kim (9th Cir. 1994) 25 F.3d 1426, 1431, fn.3. ALSO SEE People v. Profit (1986) 183 Cal.App.3d 849, 877 [“Here initially there were
three defendants and only two officers. Only later did the third officer even the numbers. This does not constitute a show of force”]; U.S. v.
Crapser (9th Cir. 2007) 472 F.3d 1141, 1146 [“Although there were four officers present, most of the time only two talked to Defendant, while
two talked to Twilligear”]; U.S. v. Thompson (10th Cir. 2008) 546 F.3d 1223, 1227 [“while four officers were on the premises, only one. ..
approached Mr. Thompson”]; U.S. v. Yusuff (7th Cir. 1996) 96 F.3d 982, 986 [“the officers stood several feet away from Yusuff”].

8 U.S. v. Kim (3rd Cir. 1994) 27 F.3d 947, 954.

8 U.S. v. $25,000 (9th Cir. 1988) 853 F.2d 1501, 1504-1505.

% U.S. v. White (8th Cir. 1996) 81 F.3d 774, 779; U.S. v. Jones (10th Cir. 2012) 701 F.3d 1300, 1314 [“while there were three officers on the
scene. .. the officers’ presence was nonthreatening”].

91 (1969) 268 CA2 653, 665.



doesn’t matter whether they choose to adopt a
friendly tone or one that is more businesslike. What
counts is that they create—and maintain—a
noncoercive environment. As the Court of Appeal
explained, “It is not the nature of the question or
request made by the authorities, but rather the
manner or mode in which it is put to the citizen that
guides us in deciding whether compliance was vol-
untary or not.”%

For example, in U.S. v. Jones®® an encounter
quickly became a detention when, upon approach-
ing the suspect, the officers immediately requested
that he lift his shirt and consent to a search. Said the
court, “A request certainly is not an order, but a
request—two back-to-back requests in this case—
that conveys the requisite show of authority may be
enough to make a reasonable person feel that he
would not be free to leave.” And in Orhorhaghe v.
IN.S. the Ninth Circuit ruled that an encounter was
converted into a de facto detention mainly because
the officer “acted in an officious and authoritative
manner that indicated that [the suspect] was not
free to decline his requests.”*

In contrast, in Ford v. Superior Court the court
ruled that, “[a]lthough petitioner was never told in
so many words that he was not under arrest or that
he was free to leave, that advice was implicit in the

sergeant’s apology for the time it was taking to
interview other witnesses.”®® Similarly, the courts
have noted the following in ruling that a contact had
not degenerated into a de facto detention:
= The officer “spoke in a polite, conversational
tone.” %
= The officer “seemed to act cordially.””
= His tone “was calm and casual.”*®
= The conversation was “nonaccusatory.”®
= “[A]t no time did [the officers] raise their
voices.” 1%
= Their “tone of voice was inquisitive rather than
coercive.”1%

To say that officers must be respectful does not
mean they may not demonstrate some degree of
suspicion. After all, most people are aware that
officers do not go around questioning people at
random in hopes that they had just committed a
crime. Thus, in People v. Lopez the court noted that,
while the officer’s questions “did indicate [he] sus-
pected defendant of something,” and that his ques-
tions were “not the stuff of usual conversation
among adult strangers,” his tone was apparently
“no different from those presumably gentlemanly
qualities he displayed in the witness box.”1%

Officers may also demonstrate respectfulness if
they take a moment to explain to the suspect why

92 People v. Franklin (1987) 192 Cal.App.3d 935, 941. ALSO SEE People v. Ross (1990) 217 Cal.App.3d 879, 884-85 [“It is the mode or manner
in which the request for identification is put to the citizen, and not the nature of the request that determines whether compliance was
voluntary.”]; People v. Lopez (1989) 212 Cal.App.3d 289, 293, fn.2 [“both form and content are important.”]; In re Frank V. (1991) 233
Cal.App.3d 1232, 1239 [“Both the nature and the manner must be examined.”]; U.S. v. Ledesma (10th Cir. 2006) 447 F.3d 1307, 1314
[relevant circumstance is the “use of aggressive language or tone of voice indicating that compliance with an officer’s request is compulsory” as
opposed to “an officer’s pleasant manner and tone of voice that is not insisting”].

93 (4th Cir. 2012) 678 F.3d 293, 303.
9 (9th Cir. 1994) 38 F.3d 488, 495.
9 (2001) 91 Cal.App.4th 112, 128.

% People v. Bennett (1998) 68 Cal.App.4th 396, 402. ALSO SEE United States v. Drayton (2002) 536 U.S. 194, 204 [the officer spoke “in a
polite, quiet voice”]; U.S. v. Kim (3rd Cir. 1994) 27 F.3d 947, 953 [the officer’s tone was “polite and conversational.”]; U.S. v. Flowers (4th Cir.
1990) 912 F.2d 707, 711 [“they spoke to him in a casual tone of voice”]; U.S. v. Cruz-Mendez (10th Cir. 2006) 467 F.3d 1260, 1254 [the
officers “acted courteously”]; U.S. v. Cormier (9th Cir. 2000) 220 F.3d 1103, 1110 [the officer “never spoke to Cormier in an authoritative
tone”]; U.S. v. Ringold (10th Cir. 2003) 335 F.3d 1168, 1172 [the officer “was polite and the conversation was friendly in tone”]; U.S. v. Yusuff
(7th Cir. 1996) 96 F.3d 982, 986, 986 [“a normal, polite tone of voice”]; U.S. v. Tavolacci (D.C. Cir. 1990) 895 F.2d 1423, 1425
[“conversational tones”]; U.S. v. Orman (9th Cir. 2007) 486 F.3d 1170, 1175 [he “politely asked him if he could have a word with him”].

97 People v. Singer (1990) 226 Cal.App.3d 23, 48.

% U.S. v. Jones (10th Cir. 2012) 701 F.3d 1300, 1314.
% People v. Hughes (2002) 27 Cal.4th 287, 328.

100 17.S. v. $25,000 (9th Cir. 1988) 853 F.2d 1501, 1505.

101 .S. v. Dockter (8th Cir. 1995) 58 F.3d 1284, 1287. ALSO SEE People v. Epperson (1986) 187 Cal.App.3d 115, 120 [“There was nothing in
the officer’s attitude or the nature of the inquiry which would indicate to a reasonable person that compliance with the officer’s request might
be compelled or that defendant was not free to leave.”]; People v. Sanchez (1987) 195 Cal.App.3d 42, 47 [“The record lacks any indication
their dialogue was coercive [there was] nothing apparent in [the officer’s] attitude or the nature of his inquiry to reflect compulsory

compliance”].
102 (1989) 212 Cal.App.3d 289, 293.



they wanted to speak with him, rather than begin by
abruptly asking questions or making requests. For
example, in rejecting an argument that a DEA
agent’s initial encounter with the defendant at an
airport terminal had become a de facto detention,
the court in U.S v. Gray noted that the agent “in-
formed Gray of the DEA’s purpose and function.”1%?
Similarly, in U.S. v. Crapser the Ninth Circuit pointed
out that the officer began by “explain[ing] to [the
suspect] why the police had come to her motel
room.” 104

In contrast, in People v. Spicer'® officers pulled
over a car driven by Mr. Spicer because it appeared
that he was under the influence of something. While
one officer administered the FSTs to Mr. Spicer, the
other asked his passenger, Ms. Spicer, to produce her
driver’s license. Although he had good reason for
wanting to see the license (to make sure he could
release the car to her) he did not explain this. As Ms.
Spicer was looking for her license in her purse, the
officer saw a gun and arrested her. But the court
ruled the gun was seized illegally mainly because the
officer’s blunt attitude had effectively converted the
encounter into a de facto detention. Said the court,
“Had the officer made his purpose known to Ms.
Spicer, it would have substantially lessened the
probability his conduct could reasonably have ap-
peared to her to be coercive.”

Requesting ID

Before attempting to confirm or dispel their sus-
picions, officers will almost always ask the suspect
to identify himself, preferably with a driver’s license

103 (4th Cir. 1989) 883 F.2d 320, 323.

or other official document. Like a request to stop, a
request for ID will not convert an encounter into a
seizure unless it was reasonably interpreted as a
command.® As the Supreme Court put it, “[N]o

seizure occurs when officers ask... to examine the
individual’s identification—so long as the officers do
not convey a message that compliance with their
requests is required.”**” Similarly, the Court of Ap-
peal explained:

It is the mode or manner in which the request

for identification is put to the citizen, and not

the nature of the request that determines
whether compliance was voluntary.1%

Evenifthe suspect freely handed over hislicense or
other identification, a seizure might result if the
officer retained it after looking it over. This is mainly
because, having examined the suspect’s ID, the
officer’s act of retaining it could reasonably be
interpreted as an indication that he was not free to
leave.’® As the Ninth Circuit putit, “When a law
enforcement official retains control of a person’s
identification papers, such as vehicle registration
documents or a driver’s license, longer than neces-
sary to ascertain that everything is in order, and
initiates further inquiry while holding on to the
needed papers, a reasonable person would not feel
free to depart.”''? For example, the courts have ruled
that a detention resulted when an officer did the
following without the suspect’s consent:

= took his ID to a patrol car to run a warrant
check!

= keptthe ID while conducting a consent search!

= pinned the ID to his uniform.!!3

104 (9th Cir. 2007) 472 F.3d 1141, 1144. ALSO SEE United States v. Drayton (2002) 536 U.S. 194, 198.

105 (1984) 157 Cal.App.3d 213. ALSO SEE People v. Garry (2007) 156 Cal.App.4th 1100, 1111-12 [“rather than engage in a conversation, [the
officer] immediately and pointedly inquired about defendant’s legal status as he quickly approached”].

16 See LN.S. v. Delgado (1984) 466 U.S. 210, 216; Florida v. Royer (1983) 460 U.S. 491, 501; United States v. Mendenhall (1980) 446 U.S. 544,
555; United States v. Drayton (2002) 536 U.S. 194, 201; People v. Leath (2013) 217 Cal.App.4th 344, 353.

107 Florida v. Bostick (1991) 501 U.S. 429, 437.
18 people v. Ross (1990) 217 Cal.App.3d 879, 884-85.

109 See Florida v. Royer (1983) 460 U.S. 491, 503 [“Here, Royer’s ticket and identification remained in the possession of the officers throughout
the encounter . . . As a practical matter, Royer could not leave the airport without them.”]; U.S. v. Black (4th Cir. 2013) 707 F.3d 531, 538
[“We have noted that though not dispositive, the retention of a citizen’s identification or other personal property or effects is highly material
under the totality of the circumstances analysis.”]. COMPARE People v. Profit (1986) 183 Cal.App.3d 849, 879 [there was “no retention of

Profit’s briefcase”].
10 .S, v. Chan-Jimenez (9th Cir. 1997) 125 F.3d 1324, 1326.

11 . v. Jones (10th Cir. 2012) 701 F.3d 1300, 1315. BUT ALSO SEE U.S. v. Analla (4th Cir. 1992) 975 F.2d 119, 124 [“[The officer]
necessarily had to keep Analla’s license and registration for a short time in order to check it with the dispatcher.”]; U.S. v. Weaver (4th Cir.
2002) 282 F.3d 303, 309 [“Weaver was in no way impeded physically by holding his identification from him”].

12 U.S. v. Chan-Jimenez (9th Cir. 1997) 125 F.3d 1324, 1326.
13 U.S. v. Black (4th Cir. 2013) 707 F.3d 531, 538.



Asking Questions

Although officers may pose investigative ques-
tions to the suspect,'* questioning can be problem-
atic if, as often happens, the suspect’s answers were
vague, nonresponsive, inconsistent, or nonsensical
as this will necessarily prolong the encounter and
may cause the officers to become frustrated which,
in turn, may cause them to act in an aggressive or
authoritative manner.!*® As the Tenth Circuit noted,
“Accusatory, persistent, and intrusive questioning
can turn an otherwise voluntary encounter into a
coercive one.”''¢ Although the line between permis-
sible probing and impermissible pressure can be
difficult to detect, the following general principles
should be helpful.

INVESTIGATIVE VS. ACCUSATORY QUESTIONING: There
is a big difference between investigative and accusa-
tory questions. As the name suggests, accusatory
questions are those that are phrased in a manner
that communicates to the suspect that the officers
believe he is guilty of something, and that their
objective is merely to confirm their suspicion. While
this type of questioning is appropriate in a police
interview room, it is strictly prohibited during con-
tacts. As the Court of Appeal observed:

[QJuestions of a sufficiently accusatory nature

may by themselves be cause to view an encounter

as a nonconsensual detention.... [T]he degree
ofsuspicion expressedbythepoliceisanimpor-
tant factor in determining whether a consen-
sual encounter has ripened into a detention.!!’

For example, in Wilson v. Superior Court''®* LAPD
narcotics officers at LAX received a tip that come-
dian Flip Wilson would be arriving on a flight from
Florida and that he would be transporting drugs.
When one of the officers spotted Wilson in the
terminal, he approached him and, according to the
officer, “I advised Mr. Wilson that I was conducting
a narcotics investigation, and that we had received
information that he would be arriving today from
Florida carrying a lot of drugs.” Wilson then con-
sented to a search of his luggage in which the
officers found cocaine.

In a unanimous opinion, the California Supreme
Court suppressed the drugs because the encounter
had become an illegal de facto detention when
Wilson gave his consent. Said the court, “[A]n
ordinary citizen, confronted by a narcotics agent who
has just told him that he has information that the
citizen is carrying a lot of drugs, would not feel at
liberty simply to walk away from the officer.”

In contrast to accusatory questioning, investiga-
tive inquiries convey the message that officers are
merely seeking information or, at most, are explor-
ing the possibility the suspect might have committed
a crime. In other words, while such questioning is
“potentially incriminating,”'* it is also potentially
exonerating. For example, in U.S. v. Kim'?*a DEA
agent approached two suspected drug dealers on an
Amtrak train and greeted them with, “You guys
don’t have drugs in your luggage today, do you?”
One of the men, Kim, consented to a search of his

114 See Florida v. Bostick (1991) 501 U.S. 429, 434; LN.S. v. Delgado (1984) 466 U.S. 210, 216; Florida v. Royer (1983) 460 U.S. 491, 497.
115 See U.S. v. Beck (1998) 140 F.3d 1129, 1135 [questioning can result in a seizure if “the questioning is so intimidating, threatening or
coercive that a reasonable person would not have believed himself free to leave”]. COMPARE United States v. Drayton (2002) 536 U.S. 194,
203 [“The officer gave the passengers no reason to believe that they were required to answer the officers’ questions.”].

116 U.S. v. Ringold (10th Cir. 2003) 335 F.3d 1168, 1174.

117 people v. Lopez (1989) 212 Cal.App.3d 289, 293. ALSO SEE Florida v. Royer (1983) 460 U.S. 491, 502 [“[The officers] informed him they
were narcotics agents and had reason to believe that he was carrying illegal drugs.”]; People v. Boyer (1989) 48 Cal.3d 247, 268 [defendant
“was subjected to more than an hour of directly accusatory questioning [at the police station], in which [an officer] repeatedly told him—

falsely—that the police knew he was the Kkiller.”]; U.S. v. Washington (9th Cir. 2004) 387 F.3d 1060, 1069 [suspect detained when officers told
him he was “arrestable”]; U.S. v. Gonzales (5th Cir. 1996) 79 F3 413, 420 [“There is one troubling element: the officers informed Gonzales that
the car he was driving was suspected of being used to transport drugs. This may have pushed the encounter, which was initially consensual, to
being a [detention].”].

18 (1983) 34 Cal.3d 777.

119 See Florida v. Bostick (1991) 501 U.S. 429, 439.

120 (3rd Cir. 1994) 27 F.3d 947, 953. ALSO SEE People v. Daugherty (1996) 50 Cal.App.4th 275, 285 [“[The officer] did not directly accuse
Daugherty of transporting narcotics, which may have been sufficient to convert the encounter into a detention.”]; People v. Profit (1986) 183
Cal.App.3d 849, 865 [“[The officer] made no statement that he had information that the defendants were carrying drugs.”]; People v. Hughes
(2002) 27 Cal.4th 287, 328 [“The conversation was nonaccusatory”]; U.S. v. Ringold (10th Cir. 2003) 335 F.3d 1168, 1174 [although the
questions were “of an incriminating nature,” they were “not worded or delivered in such a manner as to indicate that compliance with any
officer directives (or even inquiries) was required”]; U.S. v. Thompson (10th Cir. 2008) 546 F.3d 1223, 1228 [“Most importantly, under the
precedents, [the officer] did not use an antagonistic tone in asking questions.”].



luggage in which the agent found methamphet-
amine. In rejecting Kim'’s argument that the agent’s
question rendered the encounter a seizure, the court
said “[t]he tone of the question in no way implied
that [the agent] accused or believed that Kim had
drugs in his possession; it was merely an inquiry.”
PERSISTENCE: If the suspect agreed to answer the
officers’ questions (and, again, assuming he was
guilty), officers will often be unable to obtain the
truth unless they are persistent. But persistence, in
and of itself, will not render an encounter a deten-
tion. For example, in United States v. Sullivan'** a U.S.
Parks police officer contacted Sullivan and asked him
“if he had anything illegal in [his] vehicle.” Sullivan
hesitated, then asked “illegal”? The officer repeated
the question, at which point Sullivan “turned his
head forward and looked straight ahead.” The officer
persisted, telling Sullivan that “if he had anything
illegal in the vehicle, it's better to tell me now.” Still
no response. Eventually, Sullivan admitted “I have a
gun” and, as a result, he was convicted of being a
felon in possession of a firearm. In rejecting Sullivan’s
argument that the officer’s persistent questioning
had converted the contact into a seizure, the court
said, “[T]he repetition of questions, interspersed
with coaxing, was prompted solely because Sullivan
had not responded. They encouraged an answer,
but did not demand one.”

On the other hand, a seizure will certainly result if
officers persisted in asking questions after the sus-
pect made it clear that he wanted to discontinue the
interview. For example, in Morgan v. Woessner the
court ruled that baseball star Joe Morgan was unlaw-
fully seized at Los Angeles International Airport
when an LAPD narcotics officer continued to ques-

121 (4th Cir. 1998) 138 F.3d 126, 133-34.

tion him after Morgan had “indicated in no uncertain
terms that he did not want to be bothered.” Said the
court, “We find that Morgan’s unequivocal expres-
sion of his desire to be left alone demonstrates that
the exchange between Morgan and [the officer] was
not consensual.”?

LENGTHY QUESTIONING: Because contacts are usu-
ally brief, the length of the encounter is seldom a
significant issue.’® But lengthy questioning will not
ordinarily convert a contact into a seizure so long as
the suspect continued to express—explicitly or im-
plicitly—his willingness to assist officers in their
investigation. An example is found in an Oakland
murder case, Ford v. Superior Court.'**Here, a
contact with a “witness” to a murder (who was
actually the murderer) began at the crime scene and
ended with his arrest twelve hours later in a police
interview room. Despite the length, the court ruled
the encounter had remained consensual through-
out because the suspect “deliberately chose a stance
of eager cooperation in the hopes of persuading the
police of his innocence,” and the officers merely
played along until they had probable cause.

MIRANDA WARNINGS: If an encounter is merely a
contact, officers should never Mirandize the suspect
before asking questions.'?> This is mainly because
Miranda warnings are commonly associated with
arrests and, furthermore, they are likely to be inter-
preted as an indication that the officers have evi-
dence of the suspect’s guilt.

“YOU’RE FREE TO DECLINE”: Just as officers are not
required to inform suspects that they are free to
leave (discussed earlier), they need not inform them
that they can refuse to answer their questions.?
Still, it is a highly relevant circumstance.!?’

122 (9th Cir. 1993) 997 F.2d 1244, 1253. ALSO SEE LN.S. v. Delgado (1984) 466 U.S. 210, 216-17 [a seizure results “if the person refuses to
answer and the police [persist]”]; U.S. v. Wilson (4th Cir. 1991) 953 F.2d 116, 122 [“but the persistence of [the officers] would clearly convey to
a reasonable person that he was not free to leave the questioning by the police”].

123 See LN.S. v. Delgado (1984) 466 U.S. 210, 219 [“The questioning by INS agents seems to have been nothing more than a brief encounter.];
People v. Hughes (2002) 27 Cal.4th 287, 328 [“The conversation was nonaccusatory, routine, and brief”]; People v. Bouser (1994) 26
Cal.App.4th 1280, 1283 [“The whole incident took around 10 minutes from the initial contact to Bouser’s arrest.”]; U.S. v. Crapser (9th Cir.
2007) 472 F.3d 1141, 1146 [“The entire event . .. lasted about five minutes.”]; U.S. v. McFarley (4th Cir. 1993) 991 F.2d 1188, 1192 [20
minutes was not too long under the circumstances]; U.S. v. Cruz-Mendez (10th Cir. 2006) 467 F.3d 1260, 1267 [30 minutes was not

unreasonable under the circumstances].

124(2001) 91 Cal.App.4th 112, 128. ALSO SEE People v. Hughes (2002) 27 Cal.4th 287, 328-29; Green v. Superior Court (1985) 40 Cal.3d 126.

125 See People v. Boyer (1989) 48 Cal.3d 247, 268.
126 See United States v. Mendenhall (1980) 446 U.S. 544, 555.

127 See Florida v. Bostick (1991) 501 U.S. 429, 436; United States v. Mendenhall (1980) 446 U.S. 544, 559. Also see United States v.
Washington (1977) 431 U.S. 181, 188 [ “Indeed, it seems self-evident that one who is told he is free to refuse to answer questions is in a

curious posture to later complain that his answers were compelled.”



Warrant checks

Running a warrant check without the suspect’s
consent will not automatically result in a deten-
tion.’?® But it can be problematic, especially if the
officer walks off with his ID to run the warrant
check on his radio or in-car computer. For example,
in U.S. v. Jones the court said that “[w]ithin thirty
seconds” after initiating a contact with Jones, the
officer asked for some identification. At that point,
“Mr. Jones handed his identification to [the officer],
who relayed it to [another officer who] then walked
back to his patrol vehicle to run Mr. Jones'’s license.”
“Mr. Jones was seized,” said the court, “once the
officers took [his] license and proceeded to conduct
a records check based upon it.”1?°

In contrast, the court in U.S. v. Analla ruled that
a detention did not result because, instead of taking
the suspect’s license to his patrol car, the officer
“stood beside the car, near where Analla was stand-
ing.”13% Note that this issue can usually be avoided if
officers obtain the suspect’s consent to temporarily
carry his ID a short distance for the purpose of
running a warrant check.!3!

Seeking consent to search

Officers who have contacted a suspect will fre-
quently seek his consent to search his person, posses-
sions, or vehicle. Like any other request, this will not
convert the encounter into a seizure if the officers
neither pressured the suspect nor asserted their
authority.!3? But if the suspect declines the request,
they must, of course, not persist or otherwise en-
courage him to change his mind.

For example, in United States v. Wilson**3a DEA
agent approached Albert Wilson at the National
Airport terminal in Washington, D.C. and asked to
speak with him. At first, Wilson was cooperative.

But when the agent asked if he would consent to a
search of his coat he angrily refused and began
walking away. Undeterred, the agent trailed behind
him, repeatedly asking Wilson why he would not
consent to a search. As they stepped outside the
terminal, Wilson bolted but was quickly appre-
hended. The agents then searched his coat and
found cocaine. On appeal, however, the court or-
dered it suppressed because the agent’s “persis-
tence” had converted the encounter into a seizure.
It should also be noted that, although officers are
not required to notify the suspect that he has a right
to refuse consent,®* such a warning is a relevant
circumstance.'®®

Seeking consent to transport

In some cases, officers will seek the suspect’s
consent to accompany them to some location such as
a police station (e.g., for questioning, fingerprinting,
a lineup) or to the crime scene (e.g., for a showup).
Again, such a request will not convert the encounter
into a detention so long as officers made it clear to the
suspect that he was free to decline.!3¢

For example, in In re Gilbert R'*” LAPD detectives
went to Gilbert’s home to see if he would voluntarily
accompany them to the police station to answer some
questions about an ADW. Both Gilbert and his mother
consented. At the station, Gilbert confessed but later
argued that his confession should have been sup-
pressed because the officers had effectively arrested
him by driving him to the station. In rejecting the
argument, the court said that a reasonable person in
Gilbert’s position “would have believed that he or she
did not have to accompany the detectives.”

In contrast, in People v. Boyer!3® several Fullerton
police officers went to Boyer’s home to question him
about a murder. Two of them covered the back yard

128 See People v. Bouser (1994) 26 Cal.App.4th 1280, 1286; People v. Terrell (1999) 69 Cal.App.4th 1246.

129 (10th Cir. 2012) 701 F.3d 1300, 1306, 1315.
130 (4th Cir. 1992) 975 F.2d 119, 124.
131 See People v. Bennett (1998) 68 Cal.App.4th 396, 402.

132 See Bumper v. North Carolina (1968) 391 U.S. 543, 548; Florida v. Royer (1983) 460 U.S. 491, 497.

133 (4th Cir. 1991) 953 F.2d 116.

134 See United States v. Drayton (2002) 536 U.S. 194, 206; Ohio v. Robinette (1996) 519 U.S. 33, 39-40.

135 See United States v. Mendenhall (1980) 446 U.S. 544, 559; Schneckloth v. Bustamonte (1973) 412 U.S. 218, 249.

136 See United States v. Mendenhall (1980) 446 U.S. 544, 557-58; Ford v. Superior Court (2001) 91 Cal.App.4th 112, 125; People v. Zamudio
(2008) 43 Cal.4th 327, 344-45; People v. Hughes (2002) 27 Cal.4th 287, 329.

137 (1994) 25 Cal.App.4th 1121.
138 (1989) 48 Cal.3d 247.



while the others went to the front door and knocked.
Boyer responded by running out the back door,
where the officers ordered him to “freeze.” He com-
plied and later agreed to be interviewed at the police
station where he made an incriminating statement.
But the court suppressed it on grounds the consent
was involuntary. Said the court, “[The] manner in
which the police arrived at defendant’s home, ac-
costed him, and secured his ‘consent’ to accompany
them suggested they did not intend to take no’ for an
answer.”

One other thing. Before transporting a suspect to
a police station or anywhere else, officers may be
required by departmental policy or officer-safety
considerations to pat search him even though he is
not being detained. As discussed earlier, this will not
ordinarily convert the encounter into a detention
provided that the suspect freely consented to the
intrusion.

Converting Detentions
Into Contacts

In the course of detaining a suspect, officers may
conclude that, although they still have their suspi-
cions, they no longer have grounds to hold him. At
that point, the detention must, of course, be termi-
nated. Nevertheless, they may be able to continue to
question him if they can effectively convert the
detention into a contact. As the Tenth Circuit said,
“[T]f the encounter between the officer and the
[suspect] ceases to be a detention but becomes
consensual, and the [suspect] voluntarily consents
to additional questioning, no further detention oc-
curs.”1%

What must officers do to convert a detention into
a contact? The cases indicate there are three re-
quirements:

139 U.S. v. Anderson (10th Cir. 1997) 114 F.3d 1059, 1064.

140 See U.S. v. Sandoval (10th Cir. 1994) 29 F.3d 537, 540 [“no reasonable person would feel free to leave without such documentation”]; U.S.

v. White (8th Cir. 1996) 81 F.3d 775, 779.
1 S, v. Elliott (10th Cir. 1997) 107 F.3d 810, 814.

142 See Ohio v. Robinette (1996) 519 U.S. 33, 39-40; U.S. v. Sullivan (4th Cir. 1998) 138 F.3d 126, 133; U.S. v. Anderson (10th Cir. 1997) 114

F.3d 1059, 1064.
143 See U.S. v. Thompson (7th Cir. 1997) 106 F.3d 794, 798.
144 (9th Cir. 1993) 997 F.2d 1244, 1254.

(1) Return documents: If officers obtained the
suspect’s ID or any other property from him,
they must return it.'** Again quoting the Tenth
Circuit, “[W]e have consistently concluded that
an officer mustreturn a driver’s documentation
before a detention can end.”**! Also see “Inves-
tigative requests” (Requests for ID), above.

(2)“You'’re free to go”: While not technically a
requirement,'*? officers should inform the sus-
pect that he is now free to leave.'** As the court
explained in Morgan v. Woessner, “Although an
officer’s failure to advise a citizen of his free-
dom to walk away is not dispositive of the
question of whether the citizen knew he was
free to go, it is another significant indicator of
what the citizen reasonably believed.”**

(3)No contrary circumstances: There must not
have been other circumstances that, despite the
“free to go” advisory, would have reasonably
indicated to the suspect that he was, in fact, not
free to leave. For example, in U.S. v. Beck'* the
court ruled that a suspect was detained be-
cause, although he was told he was free to go,
he was also told he could not leave unless he
consented to a search or waited for a canine
unit to arrive. Similarly, in U.S. v. Ramos'*® the
court ruled that an attempt to convert a traffic
stop into a contact had failed mainly because
the driver and passenger remained separated.

In addition to these three requirements, it would

be significant that the officers explained to the sus-
pect why they wanted to continue speaking with him.
As discussed earlier in the section entitled “Respect-
fulness,” a brief explanation of this sort is significant
because such openness is more consistent with a
contact than a detention, and it tends to communi-
cate theideathatthe officers are seeking the suspect’s
voluntary cooperation.'*’

Pov]

145 (8th Cir. 1998) 140 F.3d 1129, 1136-37. ALSO SEE U.S. v. Finke (7th Cir. 1996) 85 F.3d 1275, 1281.

146 (8th Cir. 1994) 42 F.3d 1160, 1162-64.

147 See U.S. v. Thompson (7th Cir. 1997) 106 F.3d 794, 798 [the officer “justified his desire to ask Thompson more questions by explaining that

part of his job was to prevent the transport of illegal guns and drugs”].
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Investigative Detentions

“It must be recognized that whenever a police
officer accosts an individual and restrains his
freedom to walk away, he has ‘seized’ that person.”?

fall the police field operations that deter and

thwart crime, and result in the apprehension

of criminals, the investigative detention is,
by far, the most commonplace. After all, detentions
occur at all hours of the day and night, and in
virtually every imaginable public place, including
streets and sidewalks, parks, parking lots, schools,
shopping malls, and international airports. They
take place in business districts and in “nice” neigh-
borhoods, but mostly in areas that are blighted and
beset by parolees, street gangs, drug traffickers, or
derelicts.

The outcome of detentions will, of course, vary.
Some result in arrests. Some provide investigators
with useful—often vital—information. Some are
fruitless. All are dangerous.

To help reduce the danger and to confirm or
dispel their suspicions, officers may do a variety of
things. For example, they may order the detainee to
identify himself, stand or sit in a certain place, and
state whether he is armed. Under certain circum-
stances, they may pat search the detainee or conduct
a protective search of his car. If they think he just
committed a crime that was witnessed by someone,
they might conduct a field showup. To determine if
he is wanted, they will usually run a warrant check.
If they cannot develop probable cause, they will
sometimes complete a field contact card for inclu-
sion in a database or for referral to detectives.

But, for the most part, officers will try to confirm
or dispel their suspicions by asking questions. “When
circumstances demand immediate investigation by
the police,” said the Court of Appeal, “the most
useful, most available tool for such investigation is
general on-the-scene questioning.”?

! Terry v. Ohio (1968) 392 U.S. 1, 16.
2 People v. Manis (1969) 268 Cal.App.2d 653, 665.
3(1968) 392 US. 1.

Because detentions are so useful to officers and
beneficial to the community, it might seem odd that
they did not exist—at least not technically—until
1968. That's when the Supreme Court ruled in the
landmark case of Terry v. Ohio®that officers who
lacked probable cause to arrest could detain a
suspect temporarily if they had a lower level of proof
known as “reasonable suspicion.”*

In reality, however, law enforcement officers
throughout the country had been stopping and
questioning suspected criminals long before 1968.
But Terry marks the point at which the Supreme
Court ruled that this procedure was constitutional,
and also set forth the rules under which detentions
must be conducted.

What are those rules? We will cover them all in
this article but, for now, it should be noted that they
can be divided into two broad categories:

(1) Grounds to detain: Officers must have had
sufficient grounds to detain the suspect; i.e.,
reasonable suspicion.

(2) Procedure: The procedures that officers uti-
lized to confirm or dispel their suspicion and to
protect themselves must have been objectively
reasonable.

Taking note of these requirements, the Court in
Terry pointed out that “our inquiry is a dual one—
whether the officer’s action was justified at its
inception, and whether it was reasonably related in
scope to the circumstances which justified the inter-
ference in the first place.”®

One more thing before we begin: In addition to
investigative detentions, there are two other types of
temporary seizures. The first (and most common) is
the traffic stop. Although traffic stops are techni-
cally “arrests” when (as is usually the case) the
officer witnessed the violation and, therefore, had
probable cause, traffic stops are subject to the same

* See Florida v. Royer (1983) 460 U.S. 491, 498 [“Prior to Terry v. Ohio, any restraint on the person amounting to a seizure for the
purposes of the Fourth Amendment was invalid unless justified by probable cause.”].

5 Terry v. Ohio (1968) 392 U.S. 1, 19-2



rules as investigative detentions.® The other type of
detention is known as a “special needs detention”
which is a temporary seizure that advances a com-
munity interest other than the investigation of a
suspect or a suspicious circumstance. (We covered
the subject of special needs detentions in the Winter
2003 edition in the article “Detaining Witnesses”
which can be downloaded on - Online
(www.le.alcoda.org).

Reasonable Suspicion

While detentions constitute an important public

service, they are also a “sensitive area of police

activity”” that can be a “major source of friction”
between officers and the public.2 That is why law
enforcement officers are permitted to detain people

only if they were aware of circumstances that con-
stituted reasonable suspicion. In the words of the

United States Supreme Court, “An investigative stop
must be justified by some objective manifestation
that the person stopped is, or is about to be, engaged
in criminal activity.”®

Reasonable suspicion is similar to probable cause
in that both terms designate a particular level of

suspicion. They differ, however, in two respects.

First, while probable cause requires a “fair probabil-

ity” of criminal activity, reasonable suspicion re-
quires something less, something that the Supreme
Court recently described as a “moderate chance.”*°

Or, to put it another way, reasonable suspicion “lies

in an area between probable cause and a mere
hunch.”** Second, reasonable suspicion may be
based on information that is not as reliable as the
information needed to establish probable cause.
Again quoting the Supreme Court:

Reasonable suspicion is a less demanding stan-
dard than probable cause not only in the sense
that reasonable suspicion can be established
with information that is different in quantity
or content than that required to establish prob-
able cause, but also in the sense that reason-
able suspicion can arise from information that

is less reliable.'?

Although the circumstances that justify detentions
are “bewilderingly diverse,” reasonable suspicion
ordinarily exists if officers can articulate one or
more specific circumstances that reasonably indi-
cate, based on common sense or the officers’ train-
ing and experience, that “criminal activity is afoot
and that the person to be stopped is engaged in that
activity.”** Thus, officers “must be able to articulate
something more than an inchoate and
unparticularized suspicion or hunch.”*®

This does not mean that officers must have direct
evidence that connects the suspect to a specific
crime. On the contrary, itis sufficient that the circum-
stances were merely consistent with criminal activity.
In the words of the California Supreme Court, “[W]hen
circumstances are consistent with criminal activity,
they permit—even demand—an investigation.”*®

We covered the subject of reasonable suspicion in
the 2008 article entitled “Probable Cause to Arrest”
which can be downloaded on - Online
(www.le.alcoda.org).

DetentionProcedure

In the remainder of this article, we will discuss the
requirement that officers conduct their detentions
in an objectively reasonable manner. As with many
areas of the law, it will be helpful to start with the
general principles.

¢See Peoplev. Hubbard (1970) 9 Cal.App.3d 827,833 [“[T]he violator is, during the period immediately preceding his execution of
the promise to appear, under arrest.”]; People v. Hernandez (2008) 45 Cal.4" 295, 299 [traffic stops “are treated as detentions”].

” Terry v. Ohio (1968) 392 U.S. 1, 9.

8 Terry v. Ohio (1968) 392 U.S. 1, 14, fn.11.

° United States v. Cortez (1981) 449 U.S. 411, 417.

10 See Safford Unified School Districtv. Redding (2009) U.S.

[2009 WL 1789472] [Reasonable suspicion “could as readily be

described as a moderate chance of finding evidence of wrongdoing.”].

1 U.S. v. Fiasche (7" Cir. 2008) 520 F.3d 694, 697.
12 Alabama v. White (1990) 496 U.S. 325, 330. Edited.
13 People v. Manis (1969) 268 Cal.App.2d 653, 659.

¢ People v. Celis (2004) 33 Cal.4™ 667, 674. ALSO SEE Terry v. Ohio (1968) 392 U.S. 1, 21.

5 United States v. Sokolow (1989) 490 U.S. 1, 7.
16 People v. Souza (1994) 9 Cal.4' 224, 233.



General principles

The propriety of the officers’ conduct throughout
detentions depends on two things. First, they must
have restricted their actions to those that are reason-
ably necessary to, (1) protect themselves, and (2)
complete their investigation.!” As the Fifth Circuit
explained in United States v. Campbell, “In the course
of [their] investigation, the officers had two goals:
to investigate and to protect themselves during their
investigation.”!®

Second, even if the investigation was properly
focused, a detention will be invalidated if the officers
did not pursue their objectives in a prudent manner.
Thus, the Ninth Circuit pointed out that “the reason-
ableness of a detention depends not only on if it is
made, but also on how it is carried out.”*’

Although officers are allowed a great deal of
discretion in determining how best to protect them-
selves and conduct their investigation, the fact re-
mains that detentions are classified as “seizures”
under the Fourth Amendment, which means they
are subject to the constitutional requirement of
objective reasonableness.?’ For example, even if a
showup was reasonably necessary, a detention may
be deemed unlawful if the officers were not diligent
in arranging for the witness to view the detainee.
Similarly, even if there existed a legitimate need for
additional officer-safety precautions, a detention
may be struck down if the officers did not limit their
actions to those that were reasonably necessary
under the circumstances.

DE FACTO ARRESTS: A detention that does not
satisfy one or both of these requirements may be
invalidated in two ways. First, it will be deemed a de
facto arrest if the safety precautions were excessive,
if the detention was unduly prolonged, or if the
detainee was unnecessarily transported from the
scene. While de facto arrests are not unlawful per se,
they will be upheld only if the officers had probable
cause to arrest.’* As the court noted in United States
v. Shabazz, “A prolonged investigative detention
may be tantamount to a de facto arrest, a more
intrusive custodial state which must be based upon
probable cause rather than mere reasonable suspi-
cion.” 2

Unfortunately, the term “de facto arrest” may be
misleading because it can be interpreted to mean
that an arrest results whenever the officers’ actions
were more consistent with an arrest than a deten-
tion; e.g., handcuffing. But, as we will discuss later,
arrest-like actions can result in a de facto arrest only
if they were not reasonably necessary.?

In many cases, of course, the line between a
detention and de facto arrest will be difficult to
detect.?* As the Seventh Circuit observed in U.S. v.
Tilmon, “Subtle, and perhaps tenuous, distinctions
exist between a Terry stop, a Terry stop rapidly
evolving into an arrest, and a de facto arrest.”?® So,
in “borderline” cases—meaning cases in which the
detention “has one or two arrest-like features but
otherwise is arguably consistent with a Terry stop”—
the assessment “requires a fact-specific inquiry into

7 Florida v. Royer (1983) 460 U.S. 491, 500; People v. Gentry (1992) 7 Cal.App.4™ 1225, 1267.

18 (5th Cir. 1999) 178 F.3d 345, 348-9
19 Meredith v. Erath (9" Cir. 2003) 342 F.3d 1057, 1062.
20 People v. Soun (1995) 34 Cal.App.4* 1499, 1515.

% See People v. Gorrostieta (1993) 19 Cal.App.4™ 71, 83 [“When the detention exceeds the boundaries of a permissible investigative
stop, the detention becomes a de facto arrest requiring probable cause.”].

22 (5 Cir. 1993) 993 F.2d 431, 436.

# See People v. Harris (1975) 15 Cal.3d 384, 390 [“A detention of an individual which is reasonable at its inception may exceed
constitutional bounds when extended beyond what is reasonably necessary under the circumstances.” Emphasis added.]; Ganwich
v. Knapp (9" Cir. 2003) 319 F.3d 1115, 1125 [“The officers should have recognized that the manner in which they conducted the
seizure was significantly more intrusive than was necessary”] U.S. v. Acosta-Colon (1*Cir. 1998) 157 F.3d 9, 17 [“This assessment
requires a fact-specific inquiry into whether the measures used were reasonable in light of the circumstances that prompted the stop
or that developed during its course.”]. NOTE: In the past, the Supreme Court suggested that a detention may be deemed a de facto
arrest regardless of whether the officers’ actions were reasonably necessary. See, for example Florida v. Royer (1983) 460 U.S. 491,
499 (plurality decision) [“Nor may the police seek to verify their suspicions by means that approach the conditions of arrest.”]. However,
as we discuss later, even if officers handcuffed the suspect or detained him at gunpoint (both quintessential indications of an arrest),
a de facto arrest will not result if the precaution was reasonably necessary.

24 See Florida v. Royer (1983) 460 U.S. 491, 506 [no “litmus-paper test”... for determining when a seizure exceeds the bounds of
an investigative stop”]; Peoplev. Celis (2004) 33 Cal.4" 667, 674 [“The distinction between a detention and an arrest may in some
instances create difficult line-drawing problems.”].

25 (7' Cir. 1994) 19 F.3d 1221, 1224.



whether the measures used were reasonable in light
of the circumstances that prompted the stop or that
developed during its course.”?
Second, even if a detention did not resemble an
arrest, it may be invalidated on grounds that the
officers investigated matters for which reasonable

suspicion did not exist; or if they did not promptly

release the suspect when they realized that their
suspicions were unfounded or that they would be
unable to confirm them.

TOTALITY OF CIRCUMSTANCES: In determining
whether the officers acted in a reasonable manner,
the courts will consider the totality of circumstances,
not just those that might warrant criticism.?” Thus,
the First Circuit pointed out, “A court inquiring into
the validity of a Terry stop must use a wide lens.”?®
ComMoN SENSE: Officers and judges are expected

to evaluate the surrounding circumstances in light of

common sense, not hypertechnical analysis. In the
words of the United States Supreme Court, “Much as
a ‘bright line’ rule would be desirable, in evaluating
whether an investigative detention is unreasonable,
common sense and ordinary human experience must
govern over rigid criteria.”?

TRAINING AND EXPERIENCE: A court may consider
the officers’interpretation of the circumstancesbased
on their training and experience if the interpretation
was reasonable.*® For example, the detainee’s move-
ments and speech will sometimes indicate to trained
officers that he is about to fight or run.

NO “LEAST INTRUSIVE MEANS” REQUIREMENT: There
are several appellate decisions on the books in which

26 U.S. v. Acosta-Colon (1% Cir. 1998) 157 F.3d 9, 15.

the courts said or implied that a detention will be
invalidated if the officers failed to utilize the “least
intrusive means” of conducting their investigation
and protecting themselves. In no uncertain terms,
however, the Supreme Court has ruled that the mere
existence of a less intrusive alternative is immate-
rial. Instead, the issue is whether the officers were
negligent in failing to recognize and implement it.
As the Court explained in U.S. v. Sharpe, “The
question is not simply whether some other alterna-
tive was available, but whether the police acted
unreasonably in failing to recognize or to pursue
it.”** The Court added that, in making this determi-
nation, judges must keep in mind that most deten-
tions are “swiftly developing” and that judges “can
almost always imagine some alternative means by
which the objectives of the police might have been
accomplished.”

DEVELOPMENTS AFTER THE STOP: The courts under-
stand that detentions are not static events, and that
the reasonableness of the officers’ actions often
depends on what happened as things progressed,
especially whether the officers reasonably became
more or less suspicious, or more or less concerned
for their safety.* For example, in U.S. v. Sowers the
court noted the following:

Based on unfolding events, the trooper’s atten-

tion shifted away from the equipment viola-

tions that prompted the initial stop toward a

belief that the detainees were engaged in more

serious skullduggery. Such a shift in focus is
neither unusual not impermissible.*3

27 See Gallegos v. City of Los Angeles (9" Cir. 2002) 308 F.3d 987, 991 [“We look at the situation as a whole”].

28 U.S. v. Romain (1% Cir. 2004) 393 F.3d 63, 71.

29 United Statesv.Sharpe (1985) 470 U.S. 675, 685. ALSO SEE U.S. v. Ruidiaz (1* Cir.2008) 529 F.3d 25, 29 [“the requisite objective
analysis must be performed in real-world terms...a practical, commonsense determination”].

30 See U.S. v. Ellis (6™ Cir. 2007) 497 F.3d 606, 614 [the officer “was entitled to assess the circumstances and defendants in light
of his experience as a police officer and his knowledge of drug courier activity”].

31(1985) 470 U.S. 675, 687. ALSO SEE People v. Bell (1996) 43 Cal.App.4" 754, 761, fn.1 [“The Supreme Court has since repudiated
any ‘least intrusive means’ test for commencing or conducting an investigative stop. The question is not simply whether some other
alternative was available, but whether the police acted unreasonably in failing to recognize or pursueit.”]; Gallegosv. City of Los Angeles
(9™ Cir. 2002) 308 F.3d 987,992 [“The Fourth Amendment does not mandate one and only one way for police to confirm the identity
of a suspect. It requires that the government and its agents act reasonably.”].

32See United States v. Place (1983) 462 U.S. 696, 709, fn.10 [Court notes the officers may need “to graduate their responses to the
demands of any particular situation”]; U.S. v. Ruidiaz (1* Cir. 2008) 529 F.3d 25, 29 [A detention “is not necessarily a snapshot of
events frozen in time and place. Often, such a stop can entail an ongoing process.”]; U.S. v. Christian (9" Cir. 2004) 356 F.3d 1103,
1106 [“police officers must be able to deal with the rapidly unfolding and often dangerous situations on city streets through an
escalating set of flexible responses, graduated in relation to the amount of information they possess”].

33 (1% Cir. 1998) 136 F.3d 24, 27.



Similarly, the Seventh Circuit said that “[o]fficers
faced with a fluid situation are permitted to gradu-
ate their responses to the demands of the particular
circumstances confronting them.”* Or, in the words
of the California Court of Appeal, “Levels of force
and intrusion in an investigatory stop may be legiti-
mately escalated to meet supervening events,” and
“[e]ven a complete restriction of liberty, if brief and
not excessive under the circumstances, may consti-
tute a valid Terry stop and not an arrest.”%>
DETENTIONS BASED ON REASONABLE SUSPICION PLUS:
Before moving on, we should note that some courts
have sought to avoid the problems that often result
from the artificial distinction between lawful deten-
tions and de facto arrests by simply permitting more
intrusive actions when there is a corresponding
increase in the level of suspicion. In one such case,
U.S. v. Tilmon, the court explained:

[We have] adopted a sliding scale approach to
the problem. Thus, stops too intrusive to be
justified by suspicion under Terry, but short of
custodial arrest, are reasonable when the de-
gree of suspicion is adequate in light of the
degree and the duration of restraint.*

In another case, Lopez Lopez v. Aran, the First
Circuit said that “where the stop and interrogation
comprise more of an intrusion, and the government
seeks to act on less than probable cause, a balancing
test must be applied.”?’

Having discussed the basic principles that the
courts apply in determining whether a detention
was conducted in a reasonable manner, we will
now look at how the courts have analyzed the
various procedures that officers typically utilize in
the course of investigative detentions.

3 U.S. v. Tilmon (7™ Cir. 1994) 19 F.3d 1221, 1226.
3 People v. Johnson (1991) 231 Cal.App.3d 1, 13.
36 (7% Cir. 1994) 19 F.3d 1221, 1226.

37 (1% Cir. 1988) 844 F.2d 898, 905.

Using force to detain

If a suspect refuses to comply with an order to
stop, officers may of course use force to accomplish
the detention. This is because the right to detain “is
meaningless unless officers may, when necessary,
forcibly detain a suspect.”® Or, as the Ninth Circuit
explained in U.S. v. Thompson:

A police officer attempting to make an inves-
tigatory detention may properly display some
force when it becomes apparent that an indi-
vidual will not otherwise comply with his re-
quest to stop, and the use of such force does not
transform a proper stop into an arrest.’

How much force is permitted? All that can really
be said is that officers may use the amount that a
“reasonably prudent” officer would have believed
necessary under the circumstances.*

Note that in most cases in which force is reason-
ably necessary, the officers will have probable cause
to arrest the detainee for resisting, delaying, or
obstructing.*! If so, it would be irrelevant that the
detention had become a de facto arrest.

Officer-safety precautions

It is “too plain for argument,” said the Supreme
Court, that officer-safety concerns during deten-
tions are “both legitimate and weighty.”*? This is
largely because the officers are “particularly vulner-
able” since “a full custodial arrest has not been
effected, and the officer must make a quick decision
as to how to protect himself and others from possible
danger.”

Sometimes the danger is apparent, as when the
detainee was suspected of having committed a
felony, especially a violent felony or one in which the

% See Graham v. Connor (1989) 490 U.S. 386, 396 [“[T]he right to make an arrest or investigatory stop necessarily carries with it
the right to use some degree of physical coercion or threat thereof to effect it.”]; Scott v. Harris (2007) 550 U.S. 372; People v. Brown
(1985) 169 Cal.App.3d 159, 167 [“A police officer may use reasonable force to make an investigatory stop.”].

39 People v. Johnson (1991) 231 Cal.App.3d 1, 12.
0 (9% Cir. 1977) 558 F.2d 522, 524.

“ See Penal Code § 148(a)(1); People v. Johnson (1991) 231 Cal.App.3d 1, 13, fn. 2 [“Given their right to forcibly detain, California
precedent arguably would have allowed the officers to arrest for flight which unlawfully delayed the performance of their duties.”];
Peoplev. Allen (1980) 109 Cal.App.3d 981, 987 [“[Running and hiding] caused a delay in the performance of Officer Barton’s duty.”].

*2 Pennsylvania v. Mimms (1977) 434 U.S. 106, 110.
* Michigan v. Long (1983) 463 U.S. 1032, 1052.



perpetrators were armed.** Oritmay be the detainee’s

conduct that indicates he presents a danger; e.g., he Thus, officers may now employ any officer-safety
refuses to comply with an officer’s order to keep his | Precautions that were reasonably necessary under
hands in sight, or he is extremely jittery, or he won’t | the circumstances—with emphasis on the word

stop moving around.*s “reasonably.”” The Ninth Circuit put it this way:
And then there are situations that are dangerous “[W]e allow intrusive and aggressive police conduct
but the officers don’t know how dangerous.* For without deeming it an arrest in those circumstances

wanted for a felony or that he possesses evidence that | concerns on the part of the investigating officers.”
would send him to prison if it was discovered. Thus, | Or in the words of the Fifth Circuit:

in Arizona v. Johnson, a traffic stop case, the Su- [Plointing a weapon at a suspect, ordering a
preme Court noted that the risk of a violent encoun- suspect to lie on the ground, and handcuffing a
ter “stems not from the ordinary reaction of a suspect—whether singly or in combination—do
motorist stopped for a speeding violation, but from not automatically convert an investigatory de-

tention into an arrest [unless] the police were
unreasonable in failing to use less intrusive
procedures to conduct their investigation safely.>

the fact that evidence of a more serious crime might
be uncovered during the stop.”*’

[tis noteworthy that, in the past, it was sometimes
argued that any officer-safety precaution was too
closely associated with an arrest to be justified by
anything less than probable cause. But, as the Sev-
enth Circuit commented, that has changed, thanks
to the swelling ranks of armed and violence-prone
criminals:

With this in mind, we will now look at how the
courts are evaluating the most common officer-
safety measures.

KEEP HANDS IN SIGHT: Commanding a detainee to
keep his hands in sight is so minimally intrusive that
it is something that officers may do as a matter of
routine.>?

OFFICER-SAFETY QUESTIONS: Officers may ask ques-
tions thatare reasonably necessary to determine if,
or to what extent, a detainee constitutes a threat—
provided the questioning is brief and to the point.
For example, officers may ask the detainee ifhe has
anyweaponsordrugsinhispossession,orifheison
probation or parole.>

[W]e have over the years witnessed a multifac-
eted expansion of Terry. For better or for worse,
the trend has led to permitting of the use of
handcuffs, the placing of suspects in police cruis-
ers, the drawing of weapons and other mea-
sures of force more traditionally associated with
arrest than with investigatory detention.*®

*See Terryv.Ohio(1968) 392 U.S. 1 [robbery]; Peoplev. Campbell (1981) 118 Cal.App.3d 588, 595 [drug trafficking]; U.S.v.$109,
179 (9* Cir. 2000) 228 F.3d 1080, 1084-85 [drug trafficking].

* See Courson v. McMillian (11" Cir. 1991) 939 F.2d 1479, 1496.

*6 See Terry v. Ohio (1968) 392 U.S. 1, 13 [detention may “take a different turn upon the injection of some unexpected element into
the conversation”].

*7(2009) 129 S.Ct. 781, 787. ALSO SEE Maryland v. Wilson (1997) 519 U.S. 408, 414.

% U.S. v. Vega (7" Cir. 1995) 72 F.3d 507, 515.

* See Muehler v. Mena (2005) 544 U.S. 93, 99 [officers may “use reasonable force to effectuate the detention”]; People v. Rivera
(1992) 8 Cal.App.4'" 1000, 1008 [“physical restraint does not convert a detention into an arrest if the restraint is reasonable”]; U.S.
v. Willis (9" Cir. 2005) 431 F.3d 709, 716 [“Our cases have justified the use of force in making a stop if it occurs under circumstances
justifying fear for an officer’s personal safety.”].

50 U.S. v. Meza-Corrales (9* Cir. 1999) 183 F.3d 1116, 1123.

1 U.S. v. Sanders (5" Cir. 1993) 994 F.2d 200, 206-7.

2 See Inre Frank V. (1991) 233 Cal.App.3d 1232, 1239; People v. Padilla (1982) 132 Cal.App.3d 555, 558.

53See Peoplev. Castellon(1999) 76 Cal.App.4" 1369, 1377 [“[The officer] asked two standard questions [Do you have any weapons?
Do you have any narcotics?] in a short space of time, both relevant to officer safety.”]; People v. Brown (1998) 62 Cal.App.4" 493,
499 [“questionsaboutdefendant’s probation status... merely provided the officer with additional pertinentinformation aboutthe
individual he had detained”]; Peoplev. McLean (1970) 6 Cal.App.3d 300, 307-8 [asking a detainee “if he had anything illegal in his
pocket”’isa“traditionalinvestigatory function”]; U.S.v.Long (8" Cir.2008) 532F.3d 791,795 [OKtoask“whetheradriveriscarrying
illegal drugs”].



CONTROLLING DETAINEES MOVEMENTS: For their

safety (and also in order to carry out their investiga- ably believed that the detainee committed a crime in
tion efficiently), officers may require the detainee to | Which a weapon was used, or a crime in which
stand or sit in a particular place. Both objectives are | Weapons are commonly used; e.g, drug trafficking.
covered in the section “Controlling the detainee’s | A pat search is also justified if officers reasonably

movements,” beginning on page ten. believed that the detainee posed an immediate threat,
LIE ON THE GROUND: Ordering a detainee to lie on | even if there was no reason to believe he was

the ground is much more intrusive than merely armed. _ _

ordering him to sit on the curb. Consequently, such We covered the subject of pat searches in the

routine but, instead, is permitted only if there was | Point of View Online at www.le.alcoda.org.

some justification for it.5* HANDCUFFING: Although handcuffing “minimizes
PAT SEARCHING: Officers may pat search a de- the risk of harm to both officers and detainees,”’ it

tainee if they reasonably believed that he was armed | is not considered standard operating procedure.®®
or otherwise presented a threat to officers or others. | Instead, it is permitted only if there was reason to
Although the courts routinely say that officers must | believe that physical restraint was warranted.” In

have reasonably believed that the detainee was the words of the Court of Appeal:

armed and dangerous, either is sufficient. This is [A] police officer may handcuff a detainee
because it is apparent that a suspect who is armed without converting the detention into an ar-
with a weapon is necessarily dangerous to any rest if the handcuffing .is brief and reasonably
officer who is detaining him, even if he was coopera- necessary under the circumstances.®

tive and exhibited no hostility.” For example, pat What circumstances tend to indicate that hand-

searches are permitted whenever officers reason- cuffing was reasonably necessary? The following
are examples:

5t See U.S. v. Taylor (9" Cir. 1983) 716 F.2d 701, 709 [detainee was “extremely verbally abusive” and “quite rowdy”]; U.S. v.
Buffington (9" Cir. 1987) 815 F.2d 1292, 1300 [detainee “had been charged in the ambush slaying of a police officer and with
attempted murder”]; U.S. v. Jacobs (9" Cir. 1983) 715 F.2d 1343, 1345 [ordering bank robbery suspects to “prone out” was justified];
Courson v. McMillian (11* Cir. 1991) 939 F.2d 1479, 1496 [detainees were “uncooperative” and intoxicated, one was “unruly and
verbally abusive,” officer was alone, it was late at night]; U.S. v. Sanders (5" Cir. 1993) 994 F.2d 200, 207 [“[O]rdering a person
whom the police reasonably believe to be armed to lie down may well be within the scope of an investigative detention.”].

% See Terry v. Ohio (1968) 393 U.S. 1, 28; Pennsylvania v. Mimms (1977) 434 U.S. 106, 112.

56 See Michigan v. Long (1983) 463 U.S. 1032, 1049 [“the protection of police and others can justify protective searches when police
have a reasonable belief that the suspect poses a danger” [emphasis added]]; Sibron v. New York (1968) 392 U.S. 40, 65 [purpose
of pat search is “disarming a potentially dangerous man”]; People v. Superior Court (Brown) (1980) 111 Cal.App.3d 948, 956 [pat
search permitted if officers reasonably believe “that defendant is armed or on other factors creating a potential for danger to the
officers.” Emphasis added]; People v. Hill (1974) 12 Cal.3d 731, 746 [pat search is permitted if officers reasonably believe a suspect
“might forcibly resist an investigatory detention”]; U.S. v. Bell (6" Cir. 1985) 762 F.2d 495, 500, fn.7 [“The focus of judicial inquiry
is whether the officer reasonably perceived the subject of a frisk as potentially dangerous, not whether he had an indication that the
defendant was in fact armed.”].

57 Muehler v. Mena (2005) 544 U.S. 93, 100.

56 See Muehler v. Mena (2005) 544 U.S. 93, 99 [handcuffing “was undoubtedly a separate intrusion in addition to detention”]; In
re Antonio B. (2008) 166 Cal.App.4"435, 442 [officer’s “policy’ of handcuffing any suspect he detains” was unlawful]; U.S. v.
Meadows (1% Cir. 2009) 571 F.3d 131, 141 [“[P]olice officers may not use handcuffs as a matter or routine.”]. ALSO SEE U.S. v.
Bautista (9" Cir. 1982) 684 F.2d 1286, 1289 [“handcuffing substantially aggravates the intrusiveness of an otherwise investigatory
detention and is not part of a typical Terry stop.”]. NOTE: One court has observed that “handcuffing—once problematic—is becoming
quite acceptable in the context of Terry analysis.” U.S. v. Tilmon (7" Cir. 1994) 19 F.3d 1221, 1228.

%See In re Carlos M. (1990) 220 Cal.App.3d 372, 385 [“The fact that a defendant is handcuffed while being detained does not, by
itself, transform a detention into an arrest.”]; Haynie v. County of Los Angeles (9" Cir. 2003) 339 F.3d 1071, 1077 [“A brief, although
complete, restriction of liberty, such as handcuffing, during a Terry stop is not a de facto arrest, if not excessive under the
circumstances.”]; U.S. v. Acosta-Colon (1*Cir. 1998) 157 F.3d 9, 18 [“[O]fficers engaged in an otherwise lawful stop must be
permitted to take measures—including the use of handcuffs—they believe reasonably necessary to protect themselves from harm,
or to safeguard the security of others.”].

0 People v. Osborne (2009) 175 Cal.App.4* 1052, 1062.
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. Detainee refused to keep his hands in sight.*

» Detainee kept reaching inside his clothing®?

* Detainee pulled away from officers.®

» During a pat search, the detainee tensed up “as

if he were attempting to remove his hand” from
the officer’s grasp.**

* Detainee appeared ready to flee.*®

* Detainee was hostile.®®

* Onlookers were hostile.®”

 Officers had reason to believe he was armed.®®

 Officers had reason to believe the detainee com-

mitted a felony, especially one involving vio-
lence or weapons.®

» Officers were outnumbered.”

* Detainee was transported to another location.”

= Officers were awaiting victim’s arrival for a

showup.”?

Three other points. First, if there was reason to
believe that handcuffing was necessary, it is immate-
rial that officers had previously pat searched the
detainee and did not detect a weapon. This is be-
cause a patdown “is not an infallible method of
locating concealed weapons.””®Second, in close
cases it is relevant that the officers told the detainee

that, despite the handcuffs, he was not under arrest
and that the handcuffs were only a temporary
measure for everyone’s safety.”*

Third, even if handcuffing was necessary, it may
convert a detention into a de facto arrest if the
handcuffs were applied for an unreasonable length of
time,”> or if they were applied more tightly than
necessary. As the Seventh Circuit put it, “[A]n officer
may not knowingly use handcuffs in a way that will
inflict unnecessary pain or injury on an individual
who presents little or no risk of flight or threat of
injury.”’¢ Similarly, the Ninth Circuit observed that
“no reasonable officer could believe that the abusive
application of handcuffs was constitutional.”””

WARRANT CHECKS: Because wanted detainees nec-
essarily pose an increased threat, officers may run
warrant checks as a matter of routine. Because
warrant checks are also an investigative tool, this
subject is covered in the section, “Conducting the
investigation.”

PROTECTIVE CAR SEARCHES: When a person is de-
tained in or near his car, a gun or other weapon in
the vehicle could be just as dangerous to the officers
as a weapon in his waistband. Consequently, the

¢ See U.S. v. Dykes (D.C. Cir. 2005) 406 F.3d 717, 720 [“Dykes had kept his hands near his waistband, resisting both the officers’
commands and their physical efforts to remove his hands into plain view”].

%2 See U.S. v. Thompson (9* Cir. 1979) 597 F.2d 187, 190.

% See U.S. v. Purry (D.C. Cir. 1976) 545 F.2d 217, 219-20. People v. Johnson (1991) 231 Cal.App.3d 1, 14.

4 People v. Osborne (2009) 175 Cal.App.4* 1052, 1062.

% See U.S.v. Bautista (9" Cir.1982) 684 F.2d 1286, 1289 [detainee “kept pacing back and forth and looking, turning his head back
and forth as if he was thinking about running”]. ALSO SEE Peoplev. Brown (1985) 169 Cal.App.3d 159, 167 [detainee “started to
run”]; U.S. v. Wilson (7* Cir. 1993) 2 F.3d 226, 232 [“very actively evading”]; U.S. v. Meadows (1% Cir. 2009) 571 F.3d 131, 142

[detainee “fled from a traffic stop”].

% See Hayniev. County of Los Angeles (9" Cir. 2003) 339 F.3d 1071, 1077 [detainee “became belligerent”].
7 See U.S. v. Meza-Corrales (9" Cir. 1999) 183 F.3d 1116, 1123 [“uncooperative persons...and uncertainty prevailed”].
% See U.S. v. Meadows (1*:Cir. 2009) 571 F.3d 131, 142; U.S. v. Meza-Corrales (9" Cir. 1999) 183 F.3d 1116, 1123 [“weapons had

been found (and more weapons potentially remained hidden)”].

%SeePeoplev.Celis(2004) 33 Cal.4" 667,676 [handcuffing“maybeappropriatewhenthestopisofsomeone suspected ofcommitting
a felony”]; People v. Soun (1995) 34 Cal.App.4" 1499, 1517 [murder suspect]; People v. Brown (1985) 169 Cal.App.3d 159, 166
[bank robbery suspect]; U.S. v. Johnson (9% Cir. 2009) 581 F.3d 993 [bank robbers].

70 See U.S. v. Meza-Corrales (9" Cir. 1999) 183 F.3d 1116, 1123 [“A relatively small number of officers was present”].

1 See Inre Carlos M. (1990) 220 Cal.App.3d 372, 385; Gallegos v. City of Los Angeles (9" Cir. 2002) 308 F.3d 987, 991.

72 See Peoplev. Bowen (1987) 195 Cal.App.3d 269, 274 [handcuffing a purse snatch suspect while awaiting the victim’s arrival for
ashowup “does not mean thatappellant was under arrest during this time”].

73 In re Carlos M. (1990) 220 Cal.App.3d 372, 385.

74 See U.S. v. Bravo (9" Cir. 2002) 295 F.3d 1002, 1011 [telling detainee that the handcuffs “were only temporary” was a factor that
“helped negate the handcuffs’ aggravating influence and suggest mere detention, not arrest”].

75 See Muehler v. Mena (2005) 544 U.S. 93, 100; Haynie v. County of Los Angeles (9" Cir. 2003) 339 F.3d 1071, 1077.

76 Stainback v. Dixon (7" Cir. 2009) 569 F.3d 767, 772. ALSO SEE Heitschmidt v. City of Houston (5™ Cir. 1998) 161 F.3d 834, 839-
40 [“no justification for requiring Heitschmidt to remain painfully restrained”]; Burchett v. Kiefer (6" Cir. 2002) 310 F.3d 937, 944
[“applying handcuffs so tightly that the detainee’s hands become numb and turn blue certainly raises concerns of excessive force”].
7 Palmer v. Sanderson (9" Cir. 1993) 9 F.3d 1433, 1436.



United States Supreme Court ruled that officers may
look for weapons inside the passenger compart-
ment if they reasonably believed that a weapon—
even a “legal” one—was located there.”

For example, in People v. Lafitte’® Orange County
sheriff’s deputies stopped Lafitte at about 10:15 p.M.
because he was driving with a broken headlight.
While one of the deputies was talking with him, the
other shined a flashlight inside the passenger com-
partment and saw a knife on the open door of the
glove box. The deputy then seized the knife and
searched for more weapons. He found one—a hand-
gun—in a trash bag hanging from the ashtray.
Although the court described the knife as “legal,”
and although Lafitte had been cooperative through-
out the detention, the court ruled the search was
justified because “the discovery of the weapon is the
crucial fact which provides a reasonable basis for
the officer’s suspicion.”

Note that a protective vehicle search may be con-
ducted even though the detainee had been hand-
cuffed or was otherwise restrained.®

DETENTION AT GUNPOINT: Although a detention at
gunpoint is a strong indication that the detainee
was under arrest, the courts have consistently ruled
that such a safety measure will not require probable
cause if, (1) the precaution was reasonably neces-
sary, and (2) the weapon was reholstered after it
was safe to do so0.8! Said the Fifth Circuit, “[I]n and
of itself, the mere act of drawing or pointing a
weapon during an investigatory detention does not
cause it to exceed the permissible grounds of a Terry
stop or to become a de facto arrest.”®? The Seventh
Circuit put it this way:

10

Although we are troubled by the thought of
allowing policemen to stop people at the point
of a gun when probable cause to arrest is lack-
ing, we are unwilling to hold that [a detention]
is never lawful when it can be effectuated safely
only in that manner. It is not nice to have a gun
pointed at you by a policeman but it is worse to
have a gun pointed at you by a criminal.®

For instance, in United States v. Watson a detainee
argued that, even though the officers reasonably
believed that he was selling firearms illegally, they
“had no right to frighten him by pointing their guns
at him.” The court responded, “The defendant’s case
is weak; since the police had reasonable suspicion to
think they were approaching an illegal seller of guns
who had guns in the car, they were entitled for their
own protection to approach as they did.”#*

FELONY CAR sTOPS: When officers utilize felony car
stop procedures, they usually have probable cause to
arrest one or more of the occupants of the vehicle. So
they seldom need to worry about the intrusiveness of
felony stops.

But the situation is different if officers have only
reasonable suspicion. Specifically, they may employ
felony stop measures only if they had direct or
circumstantial evidence that one or more of the
occupants presented a substantial threat of immi-
nent violence. A good example of such a situation is
found in the case of People v. Soun in which the
California Court of Appeal ruled that Oakland police
officers were justified in conducting a felony stop
when they pulled over a car occupied by six people
who were suspects in a robbery-murder. As the
court pointed out:

’8See Michigan v. Long (1983) 463 U.S. 1032, 1049-51. NOTE: For a more thorough discussion of protective vehicle searches, see
the article “Protective Car Searches” in the Winter 2008 edition.

7 (1989) 211 Cal.App.3d 1429.

8 See Michigan v. Long (1983) 463 U.S. 1032, 1051-52.

81See People v. Glaser (1995) 11 Cal.4™ 354, 366 [the issue is whether “detention at gunpoint [was] justified by the need of a
reasonably prudent officer”]; People v. Celis (2004) 33 Cal.4" 667, 676 [“Faced with two suspects, each of whom might flee if
Detective Strain stopped one butnot the other, it was not unreasonable for him to draw his gun to ensure that both suspects would
stop.”]; Peoplev.McHugh(2004) 119 Cal.App.4*202,211[“Apolice officermayuseforce,including...displayinghis orherweapon,
toaccomplish an otherwise lawful stop or detention aslong as the force used isreasonable under the circumstances to protect the
officer or members of the public or to maintain the status quo.”]; Gallegosv. City of Los Angeles (9" Cir. 2002) 308 F.3d 987,991
[“Ourcaseshavemadeclearthataninvestigative detentiondoesnotautomaticallybecomeanarrestwhenofficersdrawtheirguns.”].
82 U.S. v. Sanders (5% Cir. 1993) 994 F.2d 200, 205.

8 U.S. v. Serna-Barreto (7" Cir. 1988) 842 F.2d 965, 968.

84 (7' Cir. 2009) 558 F.3d 702, 704. Edited. ALSO SEE U.S. v. Vega (7" Cir. 1995) 72 F.3d 507, 515 [detention to investigate “massive
cocaine importation conspiracy”].



[The officer] concluded that to attempt to stop

the car by means suitable to a simple traffic

infraction—in the prosecutor’s words, “just pull

up alongside and flash your lights and ask them to

pull over”—“would not be technically sound as

far as my safety or safety of other officers.” We

cannot fault [the officer] for this reasoning, or for

proceeding as he did.®

Felony extraction procedures may also be used on
all passengers in a vehicle at the conclusion of a
pursuit, even though officers had no proof that the
passengers were involved in the crime that prompted
the driver to flee. For instance, in Allen v. City of Los
Angeles, a passenger claimed that a felony stop was
unlawful as to him “because he attempted to per-
suade [the driver] to pull over and stop.” That’s
“irrelevant,” said the court, because the officers
“could not have known the extent of [the passenger’s]
involvement until after they questioned him.”#¢
UTILIZING TASERS: Officers may employ a taser

against a detainee if the detainee “poses an immedi-
ate threat to the officer or a member of the public.”®’

Having stopped the detainee, and having taken
appropriate officer-safety precautions, officers will
begin their investigation into the circumstances that
generated reasonable suspicion. As we will now
discuss, there are several things that officers may do
to confirm or dispel their suspicions.

Controlling the detainee’s movements
Throughout the course of investigative detentions
and traffic stops, officers may position the detainee
and his companions or otherwise control their move-
ments. While this is permitted as an officer-safety
measure (as noted earlier), it is also justified by the

officers’ need to conduct their investigation in an
orderly fashion.®® As the Supreme Court explained,
it would be unreasonable to expect officers “to
allow people to come and go freely from the physical
focal point of [a detention].”8°

GET OUT, STAY INSIDE: If the detainee was the
driver or passenger in a vehicle, officers may order
him and any occupants who are not detained to step
outside or remain inside.”® And if any occupants had
already exited, officers may order them to return to
the vehicle.”! In discussing the officer-safety ratio-
nale for ordering detainees to exit, the Supreme
Court noted that “face-to-face confrontation dimin-
ishes the possibility, otherwise substantial, that the
driver can make unobserved movements.”%?

STAY IN A CERTAIN PLACE: Officers may order the
detainee and his companions to sit on the ground,
on the curb, or other handy place; e.g., push bar.”
CONFINE IN PATROL CAR: A detainee may be con-
fined in a patrol car if there was some reason for it.%*
For example, it may be sufficient that the officers
were awaiting the arrival of a witness for a showup;®®
or waiting for an officer with experience in drug
investigations;®® or when it was necessary to pro-
long the detention to confirm the detainee’s iden-
tity;?” or if the detainee was uncooperative;” or if
the officers needed to focus their attention on an-
other matter, such as securing a crime scene or
dealing with the detainee’s associates.”

SEPARATING DETAINEES: If officers have detained
two or more suspects, they may separate them to
prevent the “mutual reinforcement” that may result
when a suspect who has not yet been questioned is
able to hear his accomplice’s story.'®

85 (1995) 34 Cal.App.4™ 1499, 1519. ALSO SEE People v. Celis (2004) 33 Cal.4" 667, 676 [detention for drug trafficking].

8 (9* Cir. 1995) 66 F.3d 1052, 1057.

8 See Bryan v. McPherson (9" Cir. 2009) 590 F.3d. 767, 775. NOTE: See the report on Bryan in the Recent Cases section.
8 See Arizona v. Johnson (2009) 129 S.Ct. 781; U.S. v. Williams (9" Cir. 2005) 419 F.3d 1029, 1034.

8 Brendlin v. California (2007) 551 U.S. 249, 250.

9 See Pennsylvania v. Mimms (1977) 434 U.S. 106, 111, fn.6; Maryland v. Wilson (1997) 519 U.S. 408, 415.
1 See U.S. v. Williams (9™ Cir. 2005) 419 F.3d 1029, 1032, 1033; U.S. v. Sanders (8" Cir. 2007) 510 F.3d 788, 790.

92 Pennsylvania v. Mimms (1977) 434 U.S. 106, 110.

9 See People v. Celis (2004) 33 Cal.4" 667, 676; People v. Vibanco (2007) 151 Cal.App.4* 1, 12.

9 See People v. Natale (1978) 77 Cal.App.3d 568, 572; U.S. v. Stewart (7" Cir. 2004) 388 F.3d 1079, 1084.

% Peoplev. Craig (1978) 86 Cal.App.3d 905, 913 [“awaiting the victim”].

% People v. Gorak (1987) 196 Cal.App.3d 1032, 1038 [“awaiting the arrival of another officer”].

97 See U.S. v. Jackson (7™ Cir. 2004) 377 F.3d 715, 717; U.S. v. Rodriguez (7" Cir. 1987) 831 F.2d 162, 166.

% Haynie v. County of Los Angeles (9" Cir. 2003) 339 F.3d 1071, 1077 [detainee “uncooperative and continued to yell”].

% See People v. Lloyd (1992) 4 Cal.App.4™ 724, 734.
100See People v. Nation (1980) 26 Cal.3d 169, 180.
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Separating detainees is also permitted for officer-
safety purposes. Thus, in People v. Maxwell the court
noted that, “upon effecting the early morning stop of a
vehicle containing three occupants, the officer was
faced with the prospect of interviewing the two
passengers in an effort to establish the identity of the
driver. His decision to separate them for his own
protection, while closely observing defendant as he
rummaged through his pockets for identification,
was amply justified.”1%!

Identifying the detainee

One of the first things that officers will do as they
begin their investigation is determine the detainee’s
name. “Without question,” said the Court of Appeal,
“an officer conducting a lawful Terry stop must
have the right to make this limited inquiry, otherwise
the officer’s right to conduct an investigative deten-
tion would be a mere fiction.”*?

This is also the opinion of the Supreme Court,
which added that identifying detainees also consti-
tutes an appropriate officer-safety measure. Said
the Court, “Obtaining a suspect’s name in the course
of a Terry stop serves important government inter-
ests. Knowledge of identity may inform an officer
that a suspect is wanted for another offense, or has
a record of violence or mental disorder.”!%

Not only do officers have a right to require that the
detainee identify himself, they also have a right to
confirm his identity by insisting that he present
“satisfactory” documentation.'®*“[W]here there is
such a right to so detain,” explained the Court of
Appeal, “there is a companion right to request, and
obtain, the detainee’s identification.”'%

101 (1988) 206 Cal.App.3d 1004, 1010.
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WHAT IS “SATISFACTORY” ID: A current driver’s
license or the “functional equivalent” of a license is
presumptively “satisfactory” unless there was rea-
son to believe it was forged or altered.'®A docu-
ment will be deemed the functional equivalent of a
driver’s license if it contained all of the following: the
detainee’s photo, brief physical description, signa-
ture, mailing address, serial numbering, and infor-
mation establishing that the document is current.'”’
While other documents are not presumptively satis-
factory, officers may exercise discretion in deter-
mining whether they will suffice.}*

REFUSAL TO ID: If a detainee will not identify
himself, there are several things that officers may
do. For one thing, they may prolong the detention
for a reasonable time to pursue the matter. As the
Court of Appeal observed, “To accept the contention
that the officer can stop the suspect and request
identification, but that the suspect can turn right
around and refuse to provide it, would reduce the
authority of the officer to identify a person lawfully
stopped by him to a mere fiction.”*

Officers may also arrest the detainee for willfully
delaying or obstructing an officer in his performance
of his duties if he refuses to state his name or if he
admits to having ID in his possession but refuses to
permit officers to inspect it.}*°

Also note that a detainee’s refusal to furnish ID is
a suspicious circumstance that may be a factor in
determining whether there was probable cause to
arrest him.'!

SEARCH FOR ID: If the detainee denies that he
possesses ID, but he is carrying a wallet, officers
may, (1) order him to look through the wallet for ID

102 peoplev. Loudermilk (1987) 195 Cal.App.3d 996, 1002. ALSO SEE Peoplev. Long (1987) 189 Cal.App.3d 77,89 [court notes

the “law enforcementneed to confirmidentity”].
193 Hiibel v. Nevada (2004) 542 U.S. 177, 186.

104 See People v. Long (1987) 189 Cal.App.3d 77, 86; People v. Loudermilk (1987) 195 Cal.App.3d 996, 1002.

105 People v. Rios (1983) 140 Cal.App.3d 616, 621.

106 people v. Monroe (1993) 12 Cal.App.4™ 1174, 1186. Also see People v. McKay (2002) 27 Cal.4" 601, 620.

107 See People v. Monroe (1993) 12 Cal.App.4* 1174, 1187.

198 See People v. McKay (2002) 27 Cal.4" 601, 622 [“[W]e do not intend to foreclose the exercise of discretion by the officer in the
field in deciding whether to accept or reject other evidence—including oral evidence—of identification.”].

199 People v. Long (1987) 189 Cal.App.3d 77, 87. Edited. ALSO SEE U.S. v. Christian (9" Cir. 2004) 356 F.3d 1103, 1107 [“Narrowly
circumscribing an officer’s ability to persist [in determining the detainee’s ID] until he obtains the identification of a suspect might
deprive him of the ability to relocate the suspect in the future.”]; U.S. v. Martin (7" Cir. 2005) 422 F.3d 597, 602 [“Here, failure
to produce a valid driver’s license necessitated additional questioning”].

119 See Penal Code § 148(a)(1); Hiibel v. Nevada (2004) 542 U.S. 177, 188.

11 See People v. Loudermilk (1987) 195 Cal.App.3d 996, 1002.



while they watch, or (2) search it themselves for
ID.12 Officers may not, however, pat search the
detainee for the sole purpose of determining whether
he possesses a wallet.!*®
If the detainee is an occupant of a vehicle and he
says he has no driver’s license or other identification
in his possession, officers may conduct a search of
the passenger compartment for documentation if
they reasonably believed it would be impossible,
impractical, or dangerous to permit the detainee or
other occupants to conduct the search. For example,
these searches have been upheld when the officers
reasonably believed the car was stolen,'*the driver
fled,'*> the driver refused to explain his reason for
loitering in a residential area at 1:30 A.M.'*°and a
suspected DUI driver initially refused to stop and
there were two other men in the vehicle.'"”
IDENTIFYING DETAINEE’S COMPANIONS: Officers may
request—but not demand—that the detainee’s com-
panions identify themselves, and they may attempt
to confirm the IDs if it does not unduly prolong the
stop. As the First Circuit advised, “[B]ecause passen-
gers present a risk to officer safety equal to the risk
presented by the driver, an officer may ask for
identification from passengers and run background
checks on them as well.”1*®
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Duration of the detention

As we will discuss shortly, officers may try to
confirm or dispel their suspicions in a variety of
ways, such as questioning the detainee, conducting
a showup, and seeking consent to search. But before
we discuss these and other procedures, itis necessary
to review an issue that pervades all of them: the
overall length of the detention.

Everything that officers do during a detention
takes time, which means that everything they do is,
to some extent, an intrusion on the detainee. Still,
the courts understand that it would be impractical
to impose strict time limits.!'? Addressing this issue,
the Court of Appeal commented:

The dynamics of the detention-for-question-

ing situation may justify further detention,

further investigation, search, or arrest. The

significance of the events, discoveries, and
perceptions that follow an officer’s first sight-
ing of a candidate for detention will vary from
case to case.!?

For this reason, the Supreme Court has ruled that
“common sense and ordinary human experience
must govern over rigid [time] criteria,”*?* which
simply means that officers must carry out their
duties diligently.’?? As the Court explained:

112 See People v. Loudermilk (1987) 195 Cal.App.3d 996, 1002; People v. Long (1987) 189 Cal.App.3d 77, 89.

13 See People v. Garcia (2007) 145 Cal.App.4* 782, 788.

11*See People v. Vermouth (1971) 20 Cal.App.3d 746, 752 [“When the driver was unable to produce the registration certificate
and said the car belonged to someone else, it was reasonable and proper for the officers to look in the car for the certificate.”]; People
v. Martin (1972) 23 Cal.App.3d 444, 447 [“When the driver was unable to produce a driver’s license and stated that he did not
know where the registration certificate was located, since the automobile was owned by another person, the police officers were,
under the circumstances, reasonably justified in searching the automobile for the registration certificate”]; People v. Turner (1994)
8 Cal.4™ 137,182 [“Here, the Chrysler was abandoned, and the person observed to have been a passenger disclaimed any knowledge,
let alone ownership, of the vehicle.”]; People v. Webster (1991) 54 Cal.3d 411, 431 [the driver said that the car belonged to one
of his passengers, but the passengers claimed they were hitchhikers].

115 See People v. Remiro (1979) 89 Cal.App.3d 809, 830; People v. Turner (1994) 8 Cal.4" 137, 182.

116 See People v. Hart (1999) 74 Cal.App.4™ 479, 490.

117 See People v. Faddler (1982) 132 Cal.App.3d 607, 610.

181.S.v.Rice(10* Cir.2007)483F.3d 1079,1084. ALSO SEE Peoplev.Vibanco(2007) 151 Cal.App.4™ 1,14; Peoplev.Grant(1990)
217 Cal.App.3d 1451, 1461-62; U.S. v. Chaney (1st Cir. 2009) 584 F.3d 20, 26 [“the officer’s initial inquiries into Chaney’s identity
took at mosta minute or two and did not measurably extend the duration of the stop”]; U.S. v. Cloud (8th Cir.2010) F.3d [2010
WL 547041] [“Cloud points to nothing in the record suggesting that he was compelled to give [the officer] his name”].

119 See United States v. Place (1983) 462 U.S. 696, 709, fn.10; People v. Gallardo (2005) 130 Cal.App.4" 234, 238.

120 pendergraft v. Superior Court (1971) 15 Cal.App.3d 237, 242. ALSO SEE People v. Russell (2000) 81 Cal.App.4" 96, 102; People
v. Huerta (1990) 218 Cal.App.3d 744, 751 [“The officers ‘were having to make decisions. We had a lot of things going on.”].

121 United States v. De Hernandez (1985) 473 U.S. 531, 543.

122See Muehler v. Mena (2005) 544 U.S. 93, 100; People v. Gomez (2004) 117 Cal.App.4" 531, 537 [“a detention will be deemed
unconstitutional when extended beyond what is reasonably necessary”]; People v. Russell (2000) 81 Cal.App.4*96, 101 [“An
investigatory stop exceeds constitutional bounds when extended beyond what is reasonably necessary under the circumstances
that made its initiation permissible.”]; U.S. v. Torres-Sanchez (9" Cir. 1996) 83 F.3d 1123, 1129 [“Brevity’ can only be defined
in the context of each particular case.”].



In assessing whether a detention is too long in
duration to be justified as an investigative stop,
we consider it appropriate to examine whether the
police diligently pursued a means of investigation
that was likely to confirm or dispel their
suspicions quickly, during which time it was
necessary to detain the defen- dant.*

For example, in rejecting an argument that a
detention took too long, the court in Ingle v. Superior
Court pointed out, “Each step in the investigation
conducted by [the officers] proceeded logically and
immediately from the previous one.”*** Responding
to a similar argument in Gallegos v. City of Los
Angeles, the Ninth Circuit said:

Gallegos makes much of the fact that his deten-

tion lasted forty-five minutes to an hour. While

the length of Gallegos’s detention remains rel-
evant, more important is that [the officers’]
actions did not involve any delay unnecessary
to their legitimate investigation.'?®

OFFICERS NEED NOT RUSH: To say that officers must
be diligent, does not mean they must “move at top
speed” or even rush.!?¢ Nor does it mean (as we will
discuss later) that they may not prolong the deten-
tion for a short while to ask questions that do not
directly pertain to the crime under investigation.
Instead, it simply means the detention must not be
“measurably extended.”'?’

123 United States v. Sharpe (1985) 470 U.S. 675, 686.

30-minute detention].
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ExampLES: The following are circumstances that
were found to warrant extended detentions:
* Waiting for backup.'?®
» Waiting for an officer with special training and
experience; e.g. DUI drugs, VIN location.'?
» Waiting for an interpreter.!*
» Waiting for a drug-detecting dog.!*
» Waiting to confirm detainee’s identity.!*
» Officers needed to speak with the detainee’s
companions to confirm his story.!3
e Computer was slow.*
» Officers developed grounds to investigate an-
other crime.'*®
e Officers needed to conduct a field showup.'*®
e There were multiple detainees.'®”
= Additional officer-safety measures became nec-
essary.'®
For instance, in People v. Soun (discussed earlier)
police officers in Oakland detained six suspects in a
robbery-murder that had occurred the day before in
San Jose. Although the men were detained for
approximately 45 minutes, the Court of Appeal
ruled the delay was justifiable in light of several
factors; specifically, the number of detainees, the
need for officer-safety precautions that were appro-
priate to a murder investigation, and the fact that
the Oakland officers needed to confer with the
investigating officers in San Jose.'*

124(1982) 129 Cal._Apf).3d 188, 196. ALSO SEE People v. Soun (1995) 34 Cal.App.4" 1499, 1520 [officer “full accounted” for the

125 (9% Cir. 2002) 308 F.3d 987, 992. Edited.
126 J.S. v. Hernandez (11™ Cir. 2005) 418 F.3d 1206, 1212, fn.7.
127 See Johnson v. Arizona (2009)  U.S.

[2009 WL 160434].

128 Courson v. McMillian (11" Cir. 1991) 939 F.2d 1479, 1493 [detention by single officer of three suspects, one of whom was unruly].
129See UnitedStatesv.Sharpe(1985)470U.S.675,687,fn.5 &'{%&;s a hgghwaypatrolman, helacked Cooke’strainingand experience

in dealing with narcotics investigations.”]; People v. Gorak (
of officer with experience in DUI-drugs].
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Cal.App.3d 1032, 1038 [inexperienced officer awaited arrival

130 See People v. Avalos (1996) 47 Cal.App.4* 1569, 1577; U.S. v. Rivera (8" Cir. 2009) 570 F.3d 1009, 1013.

131 See U.S. v. Bloomfield (8" Cir. 1994) 40 F.3d 910, 917.

132 See Peoplev. Grant (1990) 217 Cal.App.3d 1451, 1459; U.S. v. Ellis (6" Cir. 2007) 497 F.3d 606, 614; U.S.v. $109,179 (9 Cir.
2000) 228 F.3d 1080, 1086; U.S. v. Long (7" Cir. 2005) 422 F.3d 597, 602.

133 See U.S. v. Brigham (5" Cir. 2004) 382 F.3d 500, 508 [OK to “verify the information provided by the driver”].

13t See U.S. v. Rutherford (10" Cir. 1987) 824 F.2d 831, 834.

135 See People v. Castaneda (1995) 35 Cal.App.4* 1222, 1228; U.S. v. Ellis (6'" Cir. 2007) 497 F.3d 606, 614.

136 See People v. Bowen (1987) 195 Cal.App.3d 269, 273-74.

137 See People v. Soun (1995) 34 Cal.App.4™ 1499 [six detainees]; U.S. v. Shareef (10" Cir. 1996) 100 F.3d 1491, 1506.

138See Muehlerv.Mena(2005)544U.S5.93,100 [“[TThiscaseinvolvedthedetentionoffourdetaineesbytwo officersduringasearch
of a gang house for dangerous weapons.”]; People v. Castellon (1999) 76 Cal.App.4" 1369, 1374 [“At the point where Castellon

failed to follow [the officer’s] ordertoremaininthe carand [the officer] became concerned for his safety, the...focus shifted from
aroutine investigation of a Vehicle Code violation to officer safety.”].

139 (1995) 34 Cal.App.4" 1499, 1524.



DELAYS ATTRIBUTABLE TO THE DETAINEE: One of the
most common reasons for prolonging an investiga-
tive detention or traffic stop is that the detainee said
or did something that made it necessary to interrupt
the normal progression of the stop.!*° For example,
in United States v. Sharpe the Supreme Court ruled
that an extended detention became necessary when
the occupants of two cars did not immediately stop
when officers lit them up but, instead, attempted to
split up. As a result, they were detained along
different parts of the roadway, which necessarily
made the detention more time consuming.'*!

Similarly, a delay for further questioning may be
necessary because the detainee lied or was decep-
tive. Thus, the court U.S. v. Suitt ruled that a lengthy
detention was warranted because “Suitt repeatedly
gave hesitant, evasive, and incomplete answers.”*
Finally, it should be noted that the clock stops
running when officers develop probable cause to
arrest, or when they convert the detention into a
contact. See “Converting detentions into contacts,”
below.

Questioning the detainee

In most cases, the fastest way for officers to
confirm or dispel their suspicion is to pose questions
to the detainee and, if any, his companions. Thus,
after noting that such questioning is “the great
engine of the investigation,” the Court of Appeal
observed in People v. Manis:
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When circumstances demand immediate in-
vestigation by the police, the most useful, most
available tool for such investigation is general
on-the-scene questioning designed to bring
out the person’s explanation or lack of expla-
nation of the circumstances which aroused the
suspicion of the police, and enable the police to
quickly determine whether they should allow
the suspect to go about his business or hold him
to answer charges.!*3

Detainees cannot, however, be required to an-
swer an officer’s questions. For example, in Ganwich
v. Knapp the Ninth Circuit ruled that officers acted
improperly when they told the detainees that they
would not be released until they started cooperat-
ing. Said the court, “[I]Jt was not at all reasonable to
condition the plaintiffs’ release on their submission
to interrogation.”'*

MIRANDA COMPLIANCE: Although detainees are
not free to leave, a Miranda waiver is not ordinarily
required because the circumstances surrounding most
detentions do not generate the degree of compul-
sion to speak that the Miranda procedure was de-
signed to alleviate."® “The comparatively nonthreat-
ening character of detentions of this sort,” said the
Supreme Court, “explains the absence of any sug-
gestion in our opinions that [detentions] are subject
to the dictates of Miranda.”**¢

A Miranda waiver will, however, be required if the
questioning “ceased to be brief and casual” and had

140See United Statesv. Montoya De Hernandez(1985) 473 U.S.531,543 [“Our prior cases have refused to charge police with delays
in investigatory detention attributable to the suspect’s evasive actions.”]; Peoplev. Allen (1980) 109 Cal.App.3d 981,987 [“The
actions of appellant (running and hiding) caused a delay”]; People v. Williams (2007) 156 Cal.App.4th 949,960 [“The detention
was necessarily prolonged because oftheremotelocation ofthe marijuana grow.”]; U.S.v.Shareef(10" Cir. 1996) 100 F.3d 1491,

1501 [“Whenadefendant’sownconductcontributestoadelay,heorshemaynotcomplainthattheresultingdelayisunreasonable.”].

141 (1985) 470 U.S. 675, 687-88.

142 (8™ Cir. 2009) 569 F.3d 867, 872. ALSO SEE U.S. v. Sullivan (4™ Cir. 1998) 138 F.3d 126, 132-33; People v. Huerta (1990) 218
Cal.App.3d 744, 751 [delay resulted from detainee’s lying to officers].

143 (1969) 268 Cal.App.2d 653, 665. ALSO SEE Hiibel v. Nevada (2004) 542 U.S. 177, 185 [“Asking questions is an essential part
ofpoliceinvestigations.”]; Berkemerv.McCarty (1984)468U.S.420,439 [“Typically, thismeansthatthe officermay askthe detainee
amoderate number of questions to determine his identity and to try to obtain information confirming or dispelling the officer’s
suspicions.”]; Peoplev. Loudermilk(1987) 195 Cal.App.3d 996,1002 [“Inquiries of the suspect’sidentity,addressand hisreason for

being in the area are usually the first questions to be asked”].

144 (9% Cir. 2003) 319 F.3d 1115, 1120. ALSO SEE U.S. v. $404,905 (8" Cir. 1999) 182 F.3d 643, 647, fn.2 [the detainee “may not
be compelled to answer, and may not be arrested for refusing to answer”].

145 See People v. Clair (1992) 2 Cal.4" 629, 679 [“Generally, however, [custody] does not include a temporary detention for
investigation.”]; People v. Farnam (2002) 28 Cal.4" 107, 1041 [“the term ‘custody’ generally does not include a temporary
detention”]; U.S. v. Booth (9" Cir. 1981) 669 F.2d 1231, 1237 [“We have consistently held that even though one’s freedom of action
may be inhibited to some degree during an investigatory detention, Miranda warnings need not be given prior to questioning since

the restraint is not custodial.”].
146 Berkemer v. McCarty (1984) 468 U.S. 420, 440.



become “sustained and coercive,”** or if there were
other circumstances that would have caused a rea-
sonable person in the suspect’s position to believe
that he was under arrest. As the U.S. Supreme Court
pointed out in Berkemer v. McCarty:
If a motorist who has been detained pursuant
to a traffic stop thereafter is subjected to treat-
ment that renders him “in custody” for practi-
cal purposes, he will be entitled to the full
panoply of protections prescribed by Miranda.**8
The question arises: Is a waiver required if the
detainee is in handcuffs? In most cases, the answer
is yes because handcuffing is much more closely
associated with an arrest than a detention.'* But
because the issue is whether a reasonable person
would have concluded that the handcuffing was
“tantamount to a formal arrest,”**?it is arguable
that a handcuffed detainee would not be “in cus-
tody” if, (1) it was reasonably necessary to restrain
him, (2) officers told him that he was not under
arrest and that the handcuffing was merely a tem-
porary safety measure, and (3) there were no other
circumstances that reasonably indicated he was
under arrest.’™
A further question: Is a suspect “in custody” for
Miranda purposes if he was initially detained at
gunpoint? It appears not if, (1) the precaution was
warranted, (2) the weapon was reholstered before
the detainee was questioned, and (3) there were no
other circumstances that indicated the detention

147 People v. Manis (1969) 268 Cal.App.2d 653, 669.
%8 (1984) 468 U.S. 420, 440.

16

had become an arrest. As the court said in People v.
Taylor, “Assuming the citizen is subject to no other
restraints, the officer’sinitial display of his reholstered
weapon does not require him to give Miranda warn-
ings before asking the citizen questions.”?5?

OFF-TOPIC QUESTIONING: Until last year, one of the
most hotly debated issues in the law of detentions
(especially traffic stops) was whether a detention
becomes an arrest if officers prolonged the stop by
questioning the detainee about matters that did not
directly pertain to the matter upon which reason-
able suspicion was based. Although some courts
would rule that all off-topic questioning was unlaw-
ful, most held that such questioning was allowed if
it did not prolong the stop (e.g., the officer ques-
tioned the suspect while writing a citation or while
waiting for warrant information), or if the length of
the detention was no longer than “normal.”**?

In 2009, however, the Supreme Court resolved the
issue in the case of Arizona v. Johnson when it ruled
that unessential or off-topic questioning is permis-
sible if it did not “measurably extend” the duration
of the stop. Said the Court, “An officer’s inquiries
into matters unrelated to the justification for the
traffic stop do not convert the encounter into some-
thing other than a lawful seizure, so long as those
inquiries do not measurably extend the duration of
the stop.”*** Although decided before johnson, the
case of United States v. Childs contains a good
explanation of the reasons for this rule:

149 See New York v. Quarles (1984) 467 U.S. 649, 655; Dunaway v. New York (1979) 442 U.S. 200, 215; People v. Pilster (2006) 138
Cal.App.4th 1395, 1405 [handcuffing “is a distinguishing feature of a formal arrest”].

150 People v. Pilster (2006) 138 Cal.App.4™ 1395, 1406.

151 See U.S. v. Cervantes-Flores (9" Cir. 2005) 421 F.3d 825, 830.

152(1986) 178 Cal.App.3d 217, 230. ALSO SEE Peoplev. Clair (1992) 2 Cal.4" 629, 679; Cruzv. Miller (2™ Cir. 2001) 255 F.3d 77.
153 See, for example, Muehler v. Mena (2005) 544 U.S. 93, 101; People v. Bell (1996) 43 Cal.App.4*" 754, 767.

154(2009) 129 S.Ct. 781, 788. Edited. ALSO SEE Muehler v. Mena (2005) 544 U.S. 93, 101 [“We have held repeatedly that mere
police questioning does not constitute a seizure.”]; U.S. v. Rivera (8" Cir. 2009) 570 F.3d 1009, 1013 [applies “measurably extend”
test]; U.S. v. Chaney (1 Cir. 2009) 584 F.3d 20, 24 [applies “measurably extend” test]; U.S. v. Taylor (7" Cir.2010) F.3d [2010 WL
522831] [“They asked him a few questions, some of which were unrelated to the traffic stop, but that does not transform the stop into
an unreasonable seizure.”]. NOTE: Prior to Johnson, some courts ruled that off-topic questioning was permissible if it did not
significantly extend the duration of the stop. See, for example, U.S. v. Alcaraz-Arellano (10" Cir. 2006) 441 F.3d 1252, 1259; U.S. v.
Turvin (9™ Cir. 2008) 517 F.3d 1097, 1102; U.S. v. Stewart (10* Cir. 2007) 473 F.3d 1265, 1269; U.S. v. Chhien (1* Cir. 2001) 266
F.3d 1,9 [“[The officer] did not stray far afield”]; U.S. v. Purcell (11" Cir. 2001) 236 F.3d 1274, 1279 [delay of three minutes was
deminimis]; U.S.v.Sullivan (4* Cir.1998) 138F.3d 126,133 [“briefone-minute dialogue” was insignificant]; U.S. v. Martin (7" Cir.
2005)422F.3d 597, 601-2 [off-topic questions are permitted if they “do not unreasonably extend” the stop]; U.S. v. Long (8 Cir.
2008)532F.3d791,795[“Askingan off-topicquestion, suchaswhetheradriveris carryingillegal drugs, duringan otherwise lawful
traffic stop does notviolate the Fourth Amendment.”]. COMPARE U.S.v. Peralez (8" Cir.2008) 526 F.3d 1115, 1121 [“The off-topic
questions more than doubled the time Peralez was detained.”].



Questions that hold potential for detecting crime,
yet create little or no inconvenience, do not turn
reasonable detention into unreason- able
detention. They do not signal or facilitate
oppressive police tactics that may burden the
public—for all suspects (even the guilty ones)
may protect themselves fully by declining to
answer.!®

Warrant checks

Officers who have detained a person (even a
traffic violator'>®) may run a warrant check and rap
sheet if it does not measurably extend the length of
the stop.'*” This is because warrant checks further
the public interest in apprehending wanted sus-
pects,’*®and because knowing whether detainees
are wanted and knowing their criminal history
helps enable officers determine whether they present
a heightened threat.’® As the Ninth Circuit put it:

On learning a suspect’s true name, the officer

canrunabackground checkto determine whether

a suspect has an outstanding arrest warrant, or

a history of violent crime. This information could

be as important to an officer’s safety as knowing

that the suspect is carrying a weapon.'®

While a detention may be invalidated if there was
an unreasonable delay in obtaining warrant infor-
mation, a delay should not cause problems if offic-
ers had reason to believe a warrant was outstand-
ing, and they were just seeking confirmation.!¢!

Showups

Officers may prolong a detention for the purpose
of conducting a showup if the crime under investi-
gation had just occurred, and the detainee would be
arrestable if he was ID’d by the victim or a witness.!¢?

155 (7* Cir. 2002) 277 F.3d 947, 954.
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Single-person showups are, of course, inherently
suggestive because, unlike physical and photo line-
ups, there are no fillers, and the witness is essentially
asked, “Is this the guy?” Still, they are permitted for
two reasons. First, an ID that occurs shortly after the
crime was committed is generally more reliable than
an ID that occurs later. Second, showups enable
officers to determine whether they need to continue
the search or call it off.’** As the Court of Appeal
observed in In re Carlos M.:

[T]he element of suggestiveness inherent in the

procedure is offset by the reliability of an

identification made while the events are fresh

in the witness’s mind, and because the inter-

ests of both the accused and law enforcement

are best served by an immediate determination

as to whether the correct person has been

apprehended.!¢*

SHOWUPS FOR OLDER CRIMES: Although most
showups are conducted when the crime under in-
vestigation occurred recently, there is no prohibi-
tion against conducting showups for older crimes.
According to the Court of Appeal, “[N]o case has
held that a single-person showup in the absence of
compelling circumstances is per se unconstitu-
tional.” 16°

Still, because showup IDs are more susceptible to
attack in trial on grounds of unreliability, it would be
better not to use the showup procedure unless there
was an overriding reason for not conducting a
physical or photo lineup. As the court noted in People
v. Sandoval, the showup procedure “should not be
used without a compelling reason because of the
great danger of suggestion from a one-to-one view-
ing which requires only the assent of the witness.”*¢¢

156 NOTE: The California Supreme Court’s opinion in People v. McGaughran (1979) 25 Cal.3d 577 has been widely interpreted as
imposing strict time requirements on traffic stops. Not only would such an interpretation be contrary to the U.S. Supreme Court’s

“measurably extend” test (Arizonav. Johnson (2009)  U.S.
by Proposition 8. People v. Branner (2009) Cal.App.4"

), the Court of Appeal recently ruled that McGaughran was abrogated
[2009 WL 4858105].

157 See People v. Stoffle (1991) 1 Cal.App.4" 1671, 1679; U.S. v. Nichols (6" Cir. 2008) 512 F.3d 789, 796.
158 See U.S. v. Hensley (1985) 469 U.S. 221, 229; U.S. v. Villagrana-Flores (10" Cir. 2006) 467 F.3d 1269, 1277.
1% See Hiibel v. Nevada (2004) 542 U.S. 177, 186; U.S. v. Holt (10" Cir. 2001) 264 F.3d 1215, 1221-22.

160 {J.S. v. Christian (9™ Cir. 2004) 356 F.3d 1103, 1107.
161 See Carpio v. Superior Court (1971) 19 Cal.App.3d 790, 792.
162 See People v. Kilpatrick (1980) 105 Cal.App.3d 401, 412.

163 See People v. Irvin (1968) 264 Cal.App.2d 747, 759; People v. Dampier (1984) 159 Cal.App.3d 709, 712-13.

164 (1990) 220 Cal.App.3d 372, 387.

165 People v. Nash (1982) 129 Cal.App.3d 513, 518. ALSO SEE People v. Craig (1978) 86 Cal.App.3d 905, 914.

166 (1977) 70 Cal.App.3d 73, 85.



TRANSPORTING THE DETAINEE: As a general rule,
showups are permitted only if they occur at the
scene of the detention. This subject is discussed
below in the section, “Transporting the detainee.”

DILIGENCE: Because officers must be diligent in
carrying out their duties, they must be prompt in
arranging for the witness to be transported to the

scene of the detention. For example, in People v.

Bowen'®” SFPD officers detained two suspects in a

purse snatch that had occurred about a half hour

earlier. The court noted that the officers “immedi-
ately” radioed their dispatcher and requested that
the victim be transported to the scene of the deten-
tion. When the victim did not arrive promptly, they
asked their dispatcher for an “estimation of the time
of arrival of the victim,” at which point they were
informed that the officer who was transporting her

“was caught in traffic and would arrive shortly.” All

told, the suspects were detained for about 25 min-

utes before the victim arrived and identified them.

In rejecting the argument that the delay had

transformed the detention into a de facto arrest, the

court pointed out that the officers had “immedi-
ately” requested that the victim be brought to the

scene; and when they realized there would be a

delay, they asked their dispatcher for the victim'’s

ETA. Because these circumstances demonstrated

that the officers took care to minimize the length of

the detention, the court ruled it was lawful.
REDUCING SUGGESTIVENESS: As noted earlier,
showups are inherently suggestive because the wit-
ness is not required to identify the perpetrator from
among other people of similar physical appearance.

Furthermore, some witnesses might assume that,

because officers do not go around detaining people

atrandom in hopes that someone will ID them, there
mustbe a good reason to believe that the person they

17 (1987) 195 Cal.App.3d 269.
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are looking at is the culprit. This assumption may be
inadvertently bolstered if the witness sees the de-
tainee in handcuffs or if he is sitting behind the cage
in a patrol car.

Still, the courts have consistently ruled that showup
IDs are admissible at trial unless officers did some-
thing that rendered the procedure unnecessarily sug-
gestive.l*® Consequently, if it was reasonably neces-
sary to present the detainee in handcuffs for the
safety of officers, the witness, or others, this circum-
stance is immaterial. Furthermore, officers will
usually take steps to reduce any suggestiveness that
isinherentin the showup procedure by providing the
witness with some cautionary instructions, such as
the following:

* You will be seeing a person who will be standing
with other officers. Do not assume that this
person is the perpetrator or even a suspect
merely because we are asking you to look at him
or because other officers are present.

(If two or more witnesses will view the detainee)

* Do not speak with the other witnesses who will
be going with us.

* When we arrive, do not say anything in their
presence that would indicate you did or did not
recognize someone. You will all be questioned
separately.

Transporting the detainee

A detention will ordinarily become a de facto
arrest if the detainee was transported to the crime
scene, police station, or some other place.'® This is
because the act of removing the detainee from the
scene constitutes an exercise of control that is more
analogous to a physical arrest than a detention.
Moreover, officers can usually accomplish their
objectives by less intrusive means.

168 See Peoplev. Yeoman (2003) 31 Cal.4" 93,125 [“Only if the challenged identification procedure is unnecessarily suggestive is
it necessary to determine the reliability of the resulting identification.”]; People v. Phan (1993) 14 Cal.App.4" 1453, 1461, fn.5

[“Even one-person showups are notinherently unfair.”].

199 See Kaupp v. Texas (2003) 538 U.S. 626, 630 [“Such involuntary transport to a police station for questioning is sufficiently like
arrest to invoke the traditional rule that arrests may constitutionally be made only on probable cause.”]; Hayesv. Florida (1985) 470
U.S.811, 815 [“[T]ransportation to and investigative detention at the station house without probable cause or judicial authorization
together violate the Fourth Amendment.”]; People v. Harris (1975) 15 Cal.3d 384, 391 [insufficient justification for transporting the
detainee to the crime scene]; U.S. v. Parr (9" Cir. 1988) 843 F.2d 1228, 1231 [“[A] distinction between investigatory stops and arrests
may be drawn at the point of transporting the defendant to the police station.”].
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There are, however, three exceptions to this rule. o _ _
First, officers may transport the detainee if he freely | had been injured.””” Thus, in People v. Harris, the

consented."” Second, they may transport him a court noted, “If, for example, the victim of an assault
short distance if it might reduce the overall length of | OF ot.her serious offense was injured or otherwise
the detention.!”* As the California Supreme Court physically unable to be taken to promptly view the
observed, “[T]he surrounding circumstances may suspect, or a witness was similarly incapacitated,

reasonably indicate that it would be less of an and the circumstances warranted a reasonable sus-

intrusion upon the suspect’s rights to convey him | picion that the suspect was indeed the offender, a
speedily a few blocks to the crime scene, permitting | ‘transport’ detention might well be upheld.”7®
the suspect’s early release rather than prolonging Another example of a situation in which a “trans-
unduly the field detention.””2 port detention” was deemed reasonable is found in
Third, removing the detainee to another location is the case of People v. Soun."””In Soun, the Court of
permitted if there was good reason for doing so. In | Appeal ruled it was reasonable for Oakland officers

the words of the Ninth Circuit: to drive six suspects in a San Jose robbery-murder to
[T]he police may move a suspect without ex- a parking lot three blocks from thg detention site
ceeding the bounds of an investigative deten- because the officers reasonably believed that they
tion when it is a reasonable means of achieving would not be able to resolve the matter quickly
the legitimate goals of the detention given the (given the number of suspects and the need to
specific circumstances of the case.!”? coordinate their investigation with SJPD detectives),

For example, if a hostile crowd had gathered it | plus it was necessary to detain the suspects in
would be reasonable to take the detainee to a place | separate patrol cars which were impeding traffic.
where the detention could be conducted safely.”’* Or ' Said the court, “A three-block transportation to an
it might be necessary to drive the detainee to the essentially neutral site for these rational purposes

crime scene or a hospital for a showup if the victim ~ did not operate to elevate [the suspects’] custodial
status from detention to arrest.”

170 See Inre Gilbert R. (1994) 25 Cal.App.4" 1121, 1225; Ford v. Superior Court (2001) 91 Cal.App.4* 112, 125. COMPARE People
v. Campbell (1981) 118 Cal.App.3d 588, 596 [court rejects the argument that “a person who is handcuffed and asked to accompany
an officer, freely consents to do so”]; U.S. v. Shaw (6% Cir. 2006) 464 F.3d 615, 622 [“Although he did not express any resistance
to going with SA Ford, neither was he given the option of choosing not to go.”].

171 See People v. Daugherty (1996) 50 Cal.App.4™ 275, 287 [detention at airport, OK to walk the detainee 60 yards to the police office
for canine sniff of luggage]; U.S. v. Holzman (9* Cir. 1989) 871 F.2d 1496, 1502 [“the movement of Holzman from the open floor
to the more private counter area” is “not the sort of transporting that has been found overly intrusive”]; Pliska v. City of Stevens Point
(7™ Cir.1987) 823 F.2d 1168, 1176 [“The mere fact that [the officer] drove the squad car a short distance does not necessarily convert
the stop into an arrest.”]; U.S. v. Bravo (9" Cir. 2002) 295 F.3d 1002, 1011 [30-40 yard walk to border patrol security office]; U.S.
v. $109,179 (9™ Cir. 2000) 228 F.3d 1080, 1085 [“only a short distance down the hall”]. COMPARE In re Dung T. (1984) 160
Cal.App.3d 697, 714 [“the police simply ‘loaded up the occupants, put them in police cars, transported them to the police facility”].
172 people v. Harris (1975) 15 Cal.3d 384, 391.

173 U.S. v. Charley (9" Cir. 2005) 396 F.3d 1074, 1080.

17* See People v. Courtney (1970) 11 Cal.App.3d 1185, 1192. ALSO SEE Florida v. Royer (1983) 460 U.S. 491, 504 [“[TThere are
undoubtedly reasons of safety or security that would justify moving a suspect from one location to another during an investigatory
detention, such as from an airport concourse to a more private area.”].

175See In re Carlos M. (1990) 220 Cal.App.3d 372, 382 [permissible to transport a rape suspect to a hospital for a showup because
the victim was undergoing a “rape-victim examination” which officers believed would take about two hours]; People v. Gatch (1976)
56 Cal.App.3d 505, 510 [“this case is one in which it was less of an intrusion to convey the defendant speedily a short distance to
the crime scene” for a showup]; Inre Lynette G. (1976) 54 Cal.App.3d 1087, 1094 [transport a half block away OK when “the victim
is injured and physically unable to be taken promptly to view the suspects”]; U.S. v. Charley (9" Cir. 2005) 396 F.3d 1074, 1080
[“[W]e have held that the police may move a suspect without exceeding the bounds of an investigative detention when it is a
reasonable means of achieving the legitimate goals of the detention given the specific circumstances of the case.”]; U.S. v. Meadows
(15t Cir. 2009) 571 F.3d 131, 143 [person detained inside his house could be transported outside because of “the threat of enclosed
spaces and secret compartments to officers who are legitimately in a home and are effecting a [detention]”].

176 (1975) 15 Cal.3d 384, 391.

177 (1995) 34 Cal.App.4™ 1499.



Keep in mind that this exception will be applied
only if officers are able to articulate one or more
specific reasons for moving the detainee. Thus, in
U.S. v. Acosta-Colon the court responded as follows
when an officer cited only “security reasons” as
justification for the move:
[T]here will always exist “security reasons” to
move the subject of a Terry-type stop to a
confined area pending investigation. But if this
kind of incremental increase in security were
sufficientto warrant the involuntary movement
of a suspect to an official holding area, then
such a measure would be justified in every
Terry-type investigatory stop.'’

Other procedures
CONSENT SEARCHES: During an investigative de-

tention, officers may, of course, seek the detainee’s
consent to search his person, vehicle, or personal

property if a search would assist the officers in
confirming or dispelling their suspicions.'” If a

search would not be pertinent to the matter upon

which reasonable suspicion was based (such as

traffic stops), officers may nevertheless seek con-

sent to search because, as noted earlier, a brief

request in the course of a lawful detention does not

render the detention unlawful.’®® As the Supreme

Court explained in Florida v. Bostick, “[E]ven when

officers have no basis for suspecting a particular

individual, they may generally request consent to

search his or her luggage.”*®!

Note, however, that consent may be deemed in-
valid if a court finds that it was obtained after the
officers had completed all of their duties pertaining

to the stop, and were continuing to detain the

suspect without sufficient cause.’®? Officers may,

178 (1%t Cir. 1998) 157 F.3d 9, 17.
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however, seek consent to search if they converted
the detention into a contact. (See “Converting de-
tentions into contacts,” next page.)

FIELD CONTACT CARDS: For various reasons, offic-
ers may want to obtain certain information about
the detainee, such as his physical description, vehicle
description, the location of the detention, the names
of his companions, and a summary of the circum-
stances surrounding the stop. Oftentimes, this in-
formation will be uploaded to a database or routed
to a particular investigator or outside agency.

In any event, a brief delay for this purpose should
not cause problems because, as the Court of Appeal
observed, “Field identification cards perform a le-
gitimate police function. If done expeditiously and
in an appropriate manner after a lawful stop and in
response to circumstances which indicate that a
crime has taken place and there is cause to believe
that the person detained is involved in same, the
procedure is not constitutionally infirm.”%

FINGERPRINTING THE DETAINEE: Officers may fin-
gerprint the detainee if, (1) they reasonably believed
that fingerprinting would help confirm or dispel
their suspicion, and (2) the procedure was carried
out promptly. As the Supreme Court observed:

There is thus support in our cases for the view

that the Fourth Amendment would permit

seizures for the purpose of fingerprinting, if
there is reasonable suspicion that the suspect

has committed a criminal act, if there is a

reasonable basis for believing that fingerprint-

ing will establish or negate the suspect’s con-
nection with that crime, and if the procedure is
carried out with dispatch.!®*

PHOTOGRAPHING THE DETAINEE: A detainee may,
of course, be photographed if he consented.’®> But

179 See Floridav.Jimeno (1991) 500 U.S. 248, 250-1; United States. v. Drayton (2002) 536 U.S. 194, 207 [“In a society based on law,
the conceptofagreementand consent should be given a weight and dignity ofits own. Police officers act in full accord with the law

when they ask citizens for consent.”].

180 See Peoplev. Gallardo (2005) 130 Cal.App.4™ 234, 238 [grounds to continue the detention is not required before seeking consent];
U.S.v. Canipe (6" Cir. 2009) 569 F.3d 597, 602 [“When Canipe signed the citation and [the officer] returned his information, thereby
concluding the initial purpose of the stop, Canipe neither refused [the officer’s] immediate request for permission to search the truck

nor asked to leave.”].

181 (1991) 501 U.S. 429, 434.

182 See People v. Lingo (1970) 3 Cal.App.3d 661, 663-64.
183 See People v. Harness (1983) 139 Cal.App.3d 226, 233.

18* Hayesv. Florida (1985) 470 U.S. 811, 817. ALSO SEE Davisv. Mississippi (1969) 394 U.S. 721, 727-28; Virgle v. Superior Court

(2002) 100 Cal.App.4t" 572.

185 See People v. Marquez (1992) 1 Cal.4* 553, 578 [in detaining a person who resembled the composite drawing of a murder suspect,

there was “no impropriety in . .. asking defendant for his permission to be photographed.”].



what if he doesn’t consent? Although we are un-
aware of any cases in which the issue has been
addressed, it seems likely that it would be judged by
the same standards as nonconsensual fingerprint-
ing; i.e., taking a photograph of the detainee should
be permitted if the officers reasonably believed that
the photograph would help them confirm or dispel
their suspicion, and the procedure was carried out
promptly.tse

Terminating the detention
Officers must discontinue the detention within a

reasonable time after they determine that grounds

for the stop did not exist.’®” In the words of the Eighth

Circuit, “[A]n investigative stop must cease once

reasonable suspicion or probable cause dissipates.”1%
Officers must also terminate the detention if it

becomes apparent that they would be unable to
confirm or dispel their suspicions within a reason-
able time. And, of course, a traffic stop must end
promptly after the driver has signed a promise to
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ter or “contact.” After all, if the suspect knows he can
leave at any time, and if he says he doesn’t mind
hnswering some more questions, there is no reason
to prohibit officers from asking more questions.

To convert a detention into a contact, the officers
must make it clear to the suspect that he is now free
to go. Thus, they must ordinarily do two things.
First, they must return all identification documents
that they had obtained from the suspect, such as his
driver’s license.'** This is because “no reasonable
person would feel free to leave without such docu-
mentation.”"!

Second, although not technically an absolute re-
quirement,’? they should inform the suspect that he
is now free to leave.!*® As the Court of Appeal
observed in People v. Profit, “[D]elivery of such a
warning weighs heavily in favor of finding volun-
tariness and consent.”!%*

One other thing. The courts sometimes note
whether officers explained to the suspect why they

wanted to talk with him further, why they were
seeking consent to search, or why they wanted to
run a warrant check. Explanations such as these
are relevant because this type of openness is more
consistent with a contact than a detention, and it
would indicate to the suspect that the officers were
seeking his voluntary cooperation.'*®

appear.'®

Converting detentions into contacts

Many of the procedural problems that officers
encounter during detentions can be avoided by
converting the detention into a consensual encoun-

186 See People v. Thierry (1998) 64 Cal.App.4" 176, 184 [“[The officers] merely used the occasion of appellant’s arrest for that crime
to take a photograph they would have been entitled to take on the street or elsewhere without an arrest.”].

187 See People v. Superior Court (Simon) (1972) 7 Cal.3d 186, 199; People v. Grace (1973) 32 Cal.App.3d 447, 451 [“[The officer’s]
right to detain the driver ceased as soon as he discovered the brakelight was operative and not in violation of statute.”]; People v.
Bello (1975) 45 Cal.App.3d 970, 973 [after the officer determined that the detainee was not under the influence “he had no legitimate
reason for detaining him further”]; U.S. v. Pena-Montes (10% Cir. 2009) F.3d [2009 WL 4547058] [the “investigation was
complete when [the officer] saw that the vehicle actually had a plate”].

188 (.S, v. Watts (8" Cir. 1993) 7 F.3d 122, 126.

18 See People v. Superior Court (Simon) (1972) 7 Cal.3d 186, 199 [in a routine traffic stop, the violator must be released “forthwith”
when he gives “his written promise that he will appear as directed.”].

190 See Florida v. Royer (1983) 460 U.S. 491 504 [“[B]y returning his ticket and driver’s license, and informing him that he was free
to go if he so desired, the officers might have obviated any claim that the encounter was anything but a consensual matter from start
to finish.”]; U.S. v. Holt (10* Cir. 2000) 229 F.3d 931, 936, fn.5; U.S. v. Munoz (8" Cir. 2010) F3 [2010 WL 99076] [“Munoz was
no longer seized once [the officer] handed him the citation and rental agreement [and] merely requested further cooperation”]. **!
U.S. v. Sandoval (10" Cir. 1994) 29 F.3d 537, 540.

192See Ohio v. Robinette (1996) 519 U.S. 33, 40 [Court rejects as “unrealistic” a requirement that officers “always inform detainees
that they are free to go before a consent search may be deemed voluntary.”]; U.S v. Mendenhall (1980) 446 U.S. 544, 555 [“Our
conclusion that no seizure occurred is not affected by the fact that the respondent was not expressly told by the agents that she was
free to decline to cooperate with their inquiry, for the voluntariness of her responses does not depend upon her having been so
informed.”]; U.S. v. Anderson (10* Cir. 1997) 114 F.3d 1059, 1064; U.S. v. Sullivan (4" Cir. 1998) 138 F.3d 126, 132.

193 See Berkemerv. McCarty (1984) 468 U.S. 420, 436 [“Certainly few motorists would feel free [to] leave the scene of a traffic stop
withoutbeingtold they mightdo so.”].

194 (1986) 183 Cal.App.3d 849, 877.

195 See People v. Spicer (1984) 157 Cal.App.3d 213, 220; U.S. v. Thompson (7" Cir. 1997) 106 F.3d 794, 798.
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Terry and two other men were observed by a plain clothes policeman in what the officer believed
to be "casinga job, a stick-up." The officer stopped and frisked the three men, and found weapons
on two of them. Terry was convicted of carrying a concealed weapon and sentenced to three

years in jail.

Question

Was the search and seizure of Terry and the other men in violation of the Fourth Amendment?

MAJORITY OPINION BY EARL WARREN

In an 8-to-1 decision, the Court held that the search undertaken by the
officer was reasonable under the Fourth Amendment and that the

Conclusion
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weapons seized could be introduced into evidence against Terry.

Attempting to focus narrowly on the facts of this particular case, the
Court found that the officer acted on more than a "hunch" and that "a

reasonably prudent man would have been
warranted in believing [Terry] was armed and thus presented a threat to the | Black

officer's safety while he was investigating his suspicious behavior." The
Court found that the searches undertaken were limited in scope and
designed to protect the officer's safety incident to the investigation.

FOR AGAINST

Fortas Douglas
Warren

Brennan

Marshall

Stewart

White
Harlan


https://supreme.justia.com/cases/federal/us/392/1

Chapter 5

* Principles of PC and RS
= Probable Cause to Arrest
= Arrest

= Case Study - Illinois v. Gates



24

Principles of Probable Cause and Reasonable

Suspicion

It is ordinarily a bad idea to begin an article by
admitting that the subjects to be discussed can- not
be usefully defined. But when the subjects are
probable cause and reasonable suspicion, and when
the readership is composed of people who have had
some experience with them, it would be pointless to
deny it. Consider that the Seventh Circuit once tried
to provide a good legal definition but concluded that,
when all is said and done, it just means having “a
good reason to act.”? Even the Supreme Court—
whose many powers include defining legal terms—
decided to pass on probable cause because, said the
Court, it is “not a finely-tuned standard”® and is
actually an “elusive” and “somewhat abstract” con-
cept.* As for reasonable suspicion, the uncertainty is
even worse. For instance, in United States v. Jones the
First Circuit would only say that it “requires more
than a naked hunch.”

But this imprecision is actually a good thing be-
cause probable cause and reasonable suspicion are
ultimately judgments based on common sense, not
technical analysis. Granted, they are important judg-
ments because they have serious repercussions. But
they are fundamentally just rational assessments of
the convincing force of information, which is some-
thing the human brain does all the time without
consulting a rulebook. So instead of being governed
by a “neat set of rules,”® these concepts mainly
require that officers understand certain principles—
principles that usually enable them to make these
determinations with a fair degree of consistency and
accuracy.

! Ornelas v. United States (1996) 517 U.S. 690, 695.
2 Hanson v. Dane County (7th Cir. 2010) 608 F.3d 335. 338.
3 Ornelas v. United States (1996) 517 U.S. 690, 695.

Although there is certainly more to probable cause
and reasonable suspicion than just principles, it’s a
good place to start, so that is where we will begin this
four-part series. In part two, which begins on page 9,
we will explain how officers can prove that the
information they are relying upon to establish prob-
able cause or reasonable suspicion was sufficiently
reliable that is has significance. Then, in the Fall
2014 edition we will cover probable cause to arrest,
including the various circumstances that officers and
judges frequently consider in determining whether it
exists. The series will conclude in the Winter 2015
edition with an discussion of how officers can deter-
mine whether they have probable cause to search.

First, however, it is necessary to explain the basic
difference between probable cause and reasonable
suspicion, as these terms will be used throughout this
series. Both are essentially judgments as to the exist-
ence and importance of evidence. But they differ as
to the level of proof that is required. In particular,
probable cause requires evidence of higher quality
and quantity than reasonable suspicion because it
permits officers to take actions that are more intru-
sive, such as arresting people and searching things.
In contrast, reasonable suspicion is the standard for
lesserintrusions, such as detentions and patsearches.
As the Supreme Court explained:

Reasonable suspicion is a less demanding stan-
dard than probable cause not only in the sense
thatreasonable suspicion can be established with
information that is different in quality or content
than that required to establish probable cause,
but also in the sense that reasonable suspicion
can arise from information that is less reliable
than that required to show probable cause.”

* United States v. Arvizu (2002) 534 U.S. 266, 274 [“abstract”]; United States v. Cortez (1981) 449 U.S. 411, 417 [“elusive”].

5 US. v. Jones (1st Cir. 2012) 700 F.3d 615, 621.

¢ See United Statesv. Sokolow (1989) 490 U.S. 1, 7; United States v. Arvizu (2002) 534 U.S. 266, 274; Ker v. California (1963) 374
U.S. 23, 33; In re Rafael V. (1982) 132 Cal.App.3d 977, 982; In re Louis F. (1978) 85 Cal.App.3d 611, 616.

7 Alabama v. White (1990) 496 U.S. 325, 330.



What Probability is Required?

When people start to learn about probable cause or
reasonable suspicion, they usually want a number:
What probability percentage is required?® Is it 80%?
60%? 50%? Lower than 50? No one really knows,
which might seem strange because, even in a rela-
tively trivial venture such as sports betting, people
would not participate unless they had some idea of
the odds.

Nevertheless, the Supreme Court has refused to
assign a probability percentage to these concepts
because it views them as nontechnical standards
based on common sense, not mathematical preci-
sion.’ “The probable cause standard,” said the Court,
“is incapable of precise definition or quantification
into percentages because it deals with probabilities
and depends on the totality of circumstances.”"?
Similarly, the Tenth Circuit observed, “Besides the
difficulty of agreeing on a single number, such an
enterprise would, among other things, risk diminish-
ing the role of judgment based on situation-sense.”!!
Still, based on inklings from the United States
Supreme Court, it is possible to provide at least a
ballpark probability percentage for probable cause.
Reasonable suspicion, on the other hand, remains an
enigma.

Probable cause

Many people assume that probable cause requires
at least a 51% probability because anything less
would not be “probable.” While this is technically
true, the Supreme Court has ruled that, in the context
of probable cause, the word “probable” has a some-
what different meaning. Specifically, it has said that
probable cause requires neither a preponderance of

the evidence nor “any showing that such belief be
correct or more likely true than false,”*? and that it
requires only a “fair” probability, not a statistical
probability.* Thus, it is apparent that probable cause
requires something less than a 50% chance.’* How
much less? Although no court has tried to figure it
out, we suspect it is not much lower than 50%.

Reasonable suspicion

As noted, the required probability percentage for
reasonable suspicion is a mystery. Although the
Supreme Court has said thatitrequires “considerably
less [proof] than preponderance of the evidence”*®
(which means “considerably less” than a 50.1%
chance), this is unhelpful because a meager 1%
chance is “considerably less” than 51.1% but no one
seriously thinks that would be enough. Equally un-
helpful is the Supreme Court’s observation that,
while probable cause requires a “fair probability,”
reasonable suspicion requires only a “moderate”
probability.’® What is the difference between a “mod-
erate” and “fair” probability? Again, nobody knows.
What we do know is that the facts need not rise to
the level that they “rule out the possibility ofinnocent
conduct.”'” As the Court of Appeal explained, “The
possibility of an innocent explanation does not de-
prive the officer of the capacity to entertain a reason-
able suspicion of criminal conduct. Indeed, the prin-
cipal function of his investigation is to resolve that
very ambiguity.”’® We also know that reasonable
suspicion may existif the circumstances were merely
indicative of criminal activity. In fact, the California
Supreme Court has said that if the circumstances are
consistent with criminal activity, they “demand” an
investigation.”?

8See Illinoisv. Gates (1983) 462 U.S. 213, 231 “In dealing with probable cause, as the very name implies, we deal with probabilities.”].
? See Texas v. Brown (1983) 460 U.S. 730, 742; Illinois v. Gates (1983) 462 U.S. 213, 232.

12 See Maryland v. Pringle (2003) 540 U.S. 366, 371.
1 U.S. v. Ludwig (10th Cir. 2011) 641 F.3d 1243, 1251.

12 Texas v. Brown (1983) 460 U.S. 730, 742. Also see People v. Carrington (2009) 47 Cal.4th 145, 163.

13 See Illinois v. Gates (1983) 462 U.S. 213, 238; Safford Unified School District v. Redding (2009) 557 U.S. 364, 371.

1*See U.S. v. Melvin (1st Cir. 1979) 596 F.2d 492, 495 [“appellant reads the phrase ‘probable cause’ with emphasis on the word
‘probable’ and would define it mathematically to mean more likely than not or by a preponderance of the evidence. This reading
is incorrect.”]; People v. Alcorn (1993) 15 Cal.App.4th 652, 655; U.S. v. Garcia (5th Cir. 1999) 179 F.3d 265, 269.

15 [llinois v. Wardlow (2000) 528 U.S. 119, 123. Also see United States v. Arvizu (2002) 534 U.S. 266, 274.

¢ Safford Unified School District v. Redding (2009) 557 U.S. 364, 371.

17 United States v. Arvizu (2002) 534 U.S. 266, 277.
18 People v. Brown (1990) 216 Cal.App.3d 1442, 1449 [edited].

¥ In re Tony C. (1978) 21 Cal.3d 888, 894. Also see United States v. Arvizu (2002) 534 U.S. 266, 277.
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Basic Principles

Having given up on a mathematical solution to the
problem, we must rely on certain basic principles.
And the most basic principle is this: Neither probable
cause nor reasonable suspicion can exist unless offic-
ers can cite “specific and articulable facts” that sup-
port their judgment.? This demand for specificity is
so important that the Supreme Court called it the
“central teaching of this Court’s Fourth Amendment
jurisprudence.” 2! The question, then, is this: How can
officers determine whether their “specific and articu-
lable” facts are sufficient to establish probable cause
or reasonable suspicion? That is the question we will
address in the remainder of this article.

Totality of the circumstances

Almost as central as the need for facts is the
requirement that, in determining whether officers
have probable cause and reasonable suspicion, the
courts will consider the totality of circumstances.
This is significant because it is exactly the opposite of
how some courts did things many years ago. That is,
they would utilize a “divide-and-conquer”?? approach
which meant subjecting each fact to a meticulous
evaluation, then frequently ruling that the officers
lacked probable cause or reasonable suspicion be-
cause none of the individual facts were compelling.
This practice officially ended in 1983 when, in the
landmark decision in Illinois v. Gates, the Supreme
Court announced that probable cause and reason-
able suspicion must be based on an assessment of the
convincing force of the officers’ information as a
whole. “We must be mindful,” said the Fifth Circuit,
“that probable cause is the sum total of layers of
information and the synthesis of what the police have
heard, what they know, and what they observed as
trained officers. We weigh not individual layers but
the laminated total.2? Thus, in People v. McFadin the
court responded to the defendant’s “divide-and-con-
quer” strategy by utilizing the following analogy:
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Defendant would apply the axiom that a chain
is no stronger than its weakest link. Here, how-
ever, there are strands which have been spun
into a rope. Although each alone may have
insufficient strength, and some strands may be
slightly frayed, the test is whether when spun
together they will serve to carry the load of
upholding [the probable cause determination].*
Here is an example of how the “totality of the
circumstances” test works and why itis so important.
In Marylandv. Pringle? an officer made a traffic stop
on a car occupied by three men and, in the course of
the stop, saw some things that caused him to suspect
that the men were drug dealers. One of those things
was a wad of cash ($763) that the officer had seen in
the glove box. He then conducted a search of the
vehicle and found cocaine. But a Maryland appellate
court ruled the search was unlawful because the
presence of money is “innocuous.” The Supreme
Courtreversed, saying the Maryland court’s “consid-
eration of the money in isolation, rather than as a
factor in the totality of the circumstances, is mis-
taken.”

Common sense

Not only did the Court in Gates rule that probable
cause mustbe based on a consideration of the totality
of circumstances, it ruled that the significance of the
circumstances must be evaluated by applying com-
mon sense, not hypertechnical analysis. In other
words, the circumstances must be “viewed from the
standpoint of an objectively reasonable police of-
ficer.”?6 As the Court explained:

Perhaps the central teaching of our decisions

bearing on the probable cause standard is that

it is a practical, nontechnical conception. In

dealing with probable cause, as the very name

implies, we deal with probabilities. These are
not technical; they are the factual and practical
considerations of everyday life on which rea-
sonable and prudent men, not legal techni-
cians, act?

2 U.S. v. Pontoo (1st Cir. 2011) 666 F.3d 20, 27. Also see Illinois v. Gates (1983) 462 U.S. 213, 239.

2 Terry v. Ohio (1968) 392 U.S. 1, 21, fn.18.
22 United States v. Arvizu (2002) 534 U.S. 266, 274.

# U.S. v. Edwards (5th Cir. 1978) 577 F.2d 883, 895. Also see U.S. v. Valdes-Vega (9th Cir. 2013) 739 F.3d 1074.

24 (1982) 127 Cal.App.3d 751, 767.

%5(2003) 540 U.S. 366. Also see Massachusetts v. Upton (1984) 466 U.S. 727, 734 [“The informant’s story and the surrounding facts

possessed an internal coherence that gave weight to the whole.”].

26 Ornelas v. United States (1996) 517 U.S. 690, 696.

2 [llinois v. Gates (1983) 462 U.S. 213, 231. Also see United States v. Cortez (1981) 449 U.S. 411, 418.



Legal, but suspicious, activities

It follows from the principles discussed so far that
it is significant that officers saw the suspect do
something that, while not illegal, was suspicious in
light of other circumstances.? As the Supreme Court
explained, the distinction between criminal and non-
criminal conduct “cannot rigidly control” because
probable cause and reasonable suspicion “are fluid
concepts that take their substantive content from the
particular contexts in which they are being assessed.”*
For example, in Massachusetts v. Upton the state
court ruled that probable cause could not have ex-
isted because the evidence “related to innocent,
nonsuspicious conduct or related to an event that
took place in public.” Acknowledging that no single
piece of evidence was conclusive, the Supreme Court
reversed, saying the “pieces fit neatly together.”*
Similarly, the Court of Appeal noted that seeing a
man running down a street “is indistinguishable from
the action of a citizen engaged in a program of
physical fitness.” But it becomes “highly suspicious”
when it is “viewed in context of immediately preced-
ing gunshots.”3!

Another example of how noncriminal activities
can become highly suspicious is found in Illinois v.
Gates.®? It started with an anonymous letter to a
police department saying that a local resident, Lance
Gates, was a drug trafficker; and it explained in some
detail the procedure that Gates and his wife, Sue,
would follow in obtaining drugs in Florida. DEA
agents followed both of them (Gates flew, Sue drove)
and both generally followed the procedure described
by the letter writer. This information led to a search
warrant and Gates’ arrest. On appeal, he argued that
the warrant was not supported by probable cause
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because the agents did not see him or his wife do
anything illegal. It didn’t matter, said the Supreme
Court, because the “seemingly innocent activity be-
came suspicious in light of the initial tip.”

Multiple incriminating circumstances

Here is a principle that, while critically important,
is often overlooked or underappreciated: The chances
of having probable cause or reasonable suspicion
increase exponentially with each additional piece of
independent incriminating evidence that comes to
light. This is because of the unlikelihood that each
“coincidence of information”®® could exist in the ab-
sence of a fair or moderate possibility of guilt.

For example, in a Kings County murder case prob-
able cause to arrest the defendant was based on the
following: When the crime occurred, a car similar to
defendant’s “uniquely painted” vehicle had been
seen in a rural area, two-tenths of a mile from where
a 15-year old girl had been abducted. In addition, an
officer saw “bootprints and tire prints” nearby and
“he compared them visually with boots seen in, and
the treads of the tires of, defendant’s car, which he
knew was parked in front of defendant’s hotel and
registered to defendant. He saw the condition of the
victim’s body; he knew that defendant had a prior
record of conviction for forcible rape. He also knew
ofthe victim’s occasional employment as a babysitter
at the farm where defendant worked.” In ruling that
these pieces of independent incriminating evidence
constituted probable cause, the California Supreme
Court said:

The probability of the independent concur-

rence of these factors in the absence of the guilt

of defendant was slim enough to render suspi-
cion of defendant reasonable and probable.*

28 See United Statesv. Sokolow (1989) 490 U.S. 1,9 [“Any one of these factors is not by itself proof of any illegal conduct and is quite
consistent with innocent travel. But we think taken together they amount to reasonable suspicion.”]; People v. Glenos (1992) 7
Cal.App.4th 1201, 1207; U.S.v. Ruidiaz (1st Cir. 2008) 529 F.3d 25, 30 [“a fact thatis innocuous in itself may in combination with
other innocuous facts take on added significance”].

% Safford Unified School District v. Redding (2009) 557 U.S. 364, 371.

30(1984) 466 U.S. 727, 731-32.

31 People v. Juarez (1973) 35 Cal.App.3d 631, 636.

32 (1983) 462 U.S. 213.

3 Ker v. California (1963) 374 U.S. 23, 26. Also see People v. Pranke (1970) 12 Cal.App.3d 935, 940 [“when such remarkable
coincidences coalesce, they are sufficient to warrant a prudent man in believing that the defendant has committed an offense”]; U.S.
v. Abdus-Price (D.C. Cir. 2008) 518 F.3d 926, 930 [a “confluence” of factors]; U.S. v. Carney (6th Cir. 2012) 675 F.3d 1007
[“interweaving connections”].

3t People v. Hillery (1967) 65 Cal.2d 795, 804.



Similarly, in a case from Santa Clara County,**a
man named Anthony Spears, who worked at a Chili’s
in Cupertino, arrived at the restaurant one morning
and “discovered” that the manager had been shot
and Kkilled before the restaurant had opened for the
day. In the course of their investigation, sheriff’s
deputies learned that Spears had left home shortly
before the murder even though it was his day off,
there were no signs of forced entry, and that Marlboro
cigarette butts (the same brand that Spears smoked)
had been found in an alcove near the manager’s
office. Moreover, Spears had given conflicting state-
ments about his whereabouts when the murder oc-
curred; and, after “discovering” the manager’s body,
he told other employees that the manager had been
“shot” but the cause of death was not apparent from
the condition of the body.

Based on this evidence, detectives obtained a war-
rant to search Spears’ apartment and the search
netted, among other things, “large amounts of blood-
stained cash.” On appeal, Spears argued that the
detectives lacked probable cause for the warrant but
the court disagreed, saying, “[W]e believe that all of
the factors, considered in their totality, supplied a
degree of suspicion sufficient to support the
magistrate's finding of probable cause.”

While this principle also applies to reasonable
suspicion to detain, a lesser amount of independent

35 People v. Spears (1991) 228 Cal.App.3d 1.
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incriminating evidence will be required. The follow-
ing are examples from various cases:

» The suspect’s physical description and his clothing
were similar to that of the perpetrator.®®

* In addition to a description similarity, the suspect
was in a car similar in appearance to that of the
perpetrator.®”

» The suspectresembled the perpetratorand he was
in the company of a person who was positively
identified as one of two men who had just com-
mitted the crime.?®

* The suspect resembled the perpetrator plus he
was detained shortly after the crime occurred at
the location where the perpetrator was last seen
or on a logical escape route.*

* In addition to resembling the perpetrator, the
suspect did something that tended to demon-
strate consciousness of guilt; e.g, he lied to offic-
ers or made inconsistent statements, he made a
furtive gesture, he reacted unusually to the officer’s
presence, he attempting to elude officers.*

* The suspect resembled the perpetrator and pos-
sessed fruits of the crime.*

* The number of suspects in the vehicle corre-
sponded with the number of people who had just
committed the crime, plus they were similar in
age, sex, and nationality.*?

3¢ See Chambersv. Maroney (1970) 399 U.S. 42, 46-47; Peoplev. Adams (1985) 175 Cal.App.3d 855, 861; Peoplev. Anthony (1970)
7 Cal.App.3d 751, 763.

37 See Peoplev. Hill (2001) 89 Cal.App.4th 48, 55; People v. Soun (1995) 34 Cal.App.4th 1499, 1524-25; People v. Watson (1970)
12 Cal.App.3d 130, 134-35; Peoplev. Davis (1969) 2 Cal.App.3d 230, 237; Peoplev. Huff(1978) 83 Cal.App.3d 549, 557; Inre Dung
T. (1984) 160 Cal.App.3d 697, 712-13; Peoplev. Flores (1974) 12 Cal.3d 85, 91; People v. Jones (1981) 126 Cal.App.3d 308, 313-
14; People v. Moore (1975) 51 Cal.App.3d 610, 617; People v. Adams (1985) 175 Cal.App.3d 855, 861; People v. Orozco (1981) 114
Cal.App.3d 435, 445.

3 See People v. Bowen (1987) 195 Cal.App.3d 269, 274; In re Lynette G. (1976) 54 CA3 1087, 1092; In re Carlos M. (1990) 220 CA3
372,382 [“[W]here, as here, a crime is known to have involved multiple suspects, some of whom are specifically described and others
whose descriptions are generalized, a defendant’s proximity to a specifically described suspect, shortly after and near the site of the
crime, provides reasonable grounds to detain for investigation a defendant who otherwise fits certain general descriptions.”].

39 People v. Atmore (1970) 13 Cal.App.3d 244, 246.

*0 People v. Fields (1984) 159 Cal.App.3d 555, 564; People v. Turner (1994) 8 Cal.4th 137, 186; People v. Loudermilk (1987) 195
Cal.App.3d 996, 1005.

*1 People v. Hagen (1970) 6 Cal.App.3d 35, 43; People v. Morgan (1989) 207 Cal.App.3d 1384, 1389; People v. Anthony (1970) 7
Cal.App.3d 751, 763; People v. Rico (1979) 97 Cal.App.3d 124, 129.

2 People v. Soun (1995) 34 Cal.App.4th 1499, 1524. Also see People v. Brian A. (1985) 173 Cal.App.3d 1168, 1174 [“Where there
were two perpetrators and an officer stops two suspects who match the descriptions he has been given, there is much greater basis
to find sufficient probable cause for arrest. The probability of there being other groups of persons with the same combination of
physical characteristics, clothing, and trappings is very slight.”]; People v. Britton (2001) 91 Cal.App.4th 1112, 1118-19 [“This
evasive conduct by two people instead of just one person, we believe, bolsters the reasonableness of the suspicion”]. Compare In
re Dung T. (1984) 160 Cal.App.3d 697, 713.



Unique circumstances

The odds of having reasonable suspicion or prob-
able cause also increase dramatically if the matching
or similar characteristics were unusual or distinctive.
As the Court of Appeal observed, “Uniqueness of the
points of comparison must also be considered in
testing whether the description would be inappli-
cable to a great many others.”*

For example, the courts have taken note of the
following unique circumstances:

» The suspect and perpetrator both had bandages

on their left hands;*

* The suspect and perpetrator were in vehicles of
the same make and model with tinted windows
and a dark-colored top with light-colored side.*
Conversely, the Second Circuit noted that “when
the points of similarity are less unique or distinctive,
more similarities are required before the probability
of identity between the two becomes convincing.”*

Inferences based on circumstantial evidence
As noted earlier, probable cause and reasonable
suspicion must be based on “specific and articulable
facts.” However, the courts will also consider an
officer’s inferences as to the meaning or significance
of the facts so long as the inference appeared to be
reasonable. It is especially relevant that the inference
was based on the officer’s training and experience.*’
In the words of the Supreme Court, “The evidence
must be seen and weighed not in terms of library
analysis by scholars, but as understood by those
versed in the field of law enforcement.”*® Or, as the
Court explained in United States v. Arvizu:

“Inre Brian A. (1985) 173 Cal.App.3d 1168, 1174
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The process allows officers to draw on their

own experience and specialized training to make

inferences from and deductions about the cu-
mulative information available to them that
might well elude an untrained person.*

For example, in People v. Soun* the defendant and
three other men killed the owner of a video store in
San Jose during a botched robbery. The men were all
described as Asian, but witnesses provided conflict-
ing descriptions of the getaway car. Some said it was
a two-door Japanese car, but one said it was a Volvo
“or that type of car.” Two of the witnesses provided
a partial license plate number. One said he thought
it began with 1RCS, possibly 1RCS525 or 1RCS583.
The other said he thought it was 1RC(?)538.

A San Jose PD officer who was monitoring these
developments at the station made two inferences:
(1) the actual license plate probably began with
1RCS, and (2) the last three numbers included a 5
and an 8. So he started running these combinations
through DMV until he got a hit on 1RCS558, a 1981
Toyota registered in Oakland. Because the car was
last seen heading toward Oakland, officers notified
OPD and, the next day, OPD officers stopped the car
and eventually arrested the occupants for the mur-
der. This, in turn, resulted in the seizure of the
murder weapon. On appeal, one of the occupants,
Soun, argued that the weapon should have been
suppressed because the detention was based on
nothing more than “hunch and supposition.” On the
contrary, said the court, what Soun labeled “hunch
and supposition” was actually “intelligent and re-
sourceful police work.”

* People v. Joines (1970) 11 Cal.App.3d 259, 264. Also see Pv. Hill (2001) 89 CA4 48, 55 [medallion and scar].
* U.S. v. Abdus-Price (D.C. Cir. 2008) 518 F.3d 926, 930-31. Also see P v. Orozco (1981) 114 CA3 435, 440 [a “cream, vinyl top
over a cream colored vehicle”]; P v. Flores (1974) 12 C3 85, 92 [a “unique” paint job].

* U.S. v. Jackson (2nd Cir. 2004) 368 F.3d 59, 64.

*7 See United Statesv. Cortez (1981) 449 U.S. 411, 418; Peoplev. Ledesma (2003) 106 Cal.App.4th 857, 866; Inre Frank V. (1991)
233 Cal.App.3d 1232,1240-41; U.S.v. Lopez-Soto (9th Cir.2000) 205 F.3d 1101, 1105 [“An officer is entitled to rely on his training
and experience indrawinginferences from the facts he observes, but those inferences mustalso be grounded in objective facts and
be capable of rational explanation.”].

* [llinois v. Gates (1983) 462 U.S. 213, 232.

*(2002) 534 U.S. 266, 273.

50(1995) 34 Cal.App.4th 1499. Also see Maryland v. Pringle (2003) 540 U.S. 366, 371-72 [it was reasonable to believe that all three
occupants of a vehicle possessed five baggies of cocaine that were behind the back-seat armrest because they were stopped at 3:16
AM., there was $763 in rolled-up cash in the glove box, and none of the men offered “any information with respect to the ownership
of the cocaine or the money”]; People v. Loudermilk (1987) 195 Cal.App.3d 996, 1005; People v. Superior Court (Johnson) (1972)
6 Cal.3d 704, 712-13.
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Similarly, in People v. Carrington® the California
Supreme Court ruled that police in Los Altos reason-
ably inferred that two commercial burglaries were
committed by the same person based on the follow-
ing: “the two businesses were located in close prox-
imity to each other, both businesses were burglarized
on or about the same date, and in both burglaries
blank checks were stolen.”

Hunches and unsupported conclusions

It is well known that hunches play an important
role in solving crimes. “A hunch,” said the Ninth
Circuit, “may provide the basis for solid police work;
it may trigger an investigation that uncovers facts
that establish reasonable suspicion, probable cause,
or even grounds for a conviction.” Still, hunches are
absolutely irrelevant in determining the existence of
probable cause or reasonable suspicion. In other
words, a hunch “is not a substitute for the necessary
specific, articulable facts required to justify a Fourth
Amendment intrusion.”>?

The same is true of unsupported conclusions.>* For
example, in ruling that a search warrant affidavit
failed to establish probable cause, the courtin U.S. v.
Underwood®® noted that much of the affidavit was
“made up of conclusory allegations” that were “en-
tirely unsupported by facts.” Two of these allegations

51 (2010) 47 Cal.4th 145.
52 .S, v. Thomas (9th Cir. 2000) 211 F.3d 1186, 1192.

were that officers had made “other seizures” and had
“intercepted conversations” that tended to prove the
defendant was a drug trafficker. “[T]hese vague

explanations,” said the court, “add little if any sup-
port because they do not include underlying facts.”

Information known to other officers
Information is ordinarily irrelevant unless it had
been communicated to the officer who acted on it;
i.e,, the officer who made the detention, arrest, or
search, or the officer who applied for the search or
arrest warrant.° To put it another way, a search or
seizure made without sufficient justification cannot
be rehabilitated in court by showing that it would
have been justified if the officer had been aware of
information possessed by a colleague. As the Califor-
nia Supreme Court explained, “The question of the
reasonableness of the officers’ conduct is determined
on the basis of the information possessed by the
officer at the time a decision to act is made.”’
There is, however, an exception to this rule known
as the “official channels rule” by which officers may
detain, arrest, or sometimes search a suspect based
solely on an official request to do so from another
officer or agency. Under this rule, officers may also
act based on information transmitted via a law en-
forcement database, such as NCIC and CLETS.>®

3 Ibid. Also see U.S. v. Cash (10th Cir. 2013) 733 F.3d 1264, 1274 [reasonable suspicion “must be based on something more than
an inchoate and unparticularized suspicion or hunch”].

5t See lllinois v. Gates (1983) 462 U.S. 213, 239 [a “wholly conclusory statement” is irrelevant]; People v. Leonard (1996) 50
Cal.App.4th 878, 883 [“Warrants must be issued on the basis of facts, not beliefs or legal conclusions.”]; U.S. v. Garcia-Villalba (9th
Cir. 2009) 585 F.3d 1223, 1234; Gentry v. Sevier (7th Cir. 2010) 597 F.3d 838, 845 [“The officer was acting solely upon a general
report of a ‘suspicious person,” which did not provide any articulable facts that would suggest the person was committing a crime
or was armed.”].

%5 (9th Cir. 2013) 725 F.3d 1076.

56 See Ker v. California (1963) 374 U.S. 23, 40, fn.12 [“It goes without saying that in determining the existence of probable cause
we may concern ourselves only with what the officers had reason to believe at the time of their entry.” Edited.]; Maryland v. Garrison
(1987) 480 U.S. 79, 85 [“But we must judge the constitutionality of [the officers’] conduct in light of the information available to
them at the time they acted.”]; Dyke v. Taylor Implement Mfg. Co. (1968) 391 U.S. 216, 222 [officer “had not been told that Harris
and Ellis had identified the car from which shots were fired as a 1960 or 1961 Dodge.”]; People v. Adams (1985) 175 Cal.App.3d
855, 862 [“warrantless arrest or search cannot be justified by facts of which the officer was wholly unaware at the time”]; People
v. Superior Court (Haflich) (1986) 180 Cal.App.3d 759. 766 [“The issue of probable cause depends on the facts known to the officer
prior to the search.”]; John v. City of El Monte (9th Cir. 2008) 515 F.3d 936, 940 [“The determination whether there was probable
cause is based upon the information the officer had at the time of making the arrest.”]; U.S. v. Ellis (7th Cir. 2007) 499 F.3d 686,
690 [“As there was no communication from Officers Chu and McNeil at the front door to [Officer] Lopez at the side door, it was
improper to imputer their knowledge to Lopez.”].

57 People v. Gale (1973) 9 Cal.3d 788, 795.

58 See Whiteley v. Warden (1971) 401 U.S. 560, 568; People v. Soun (1995) 34 Cal.App.4th 1499, 1521; U.S. v. Ramirez (9th Cir.
2007) 473 F.3d 1026, 1037



Although the officers who act upon such transmis-
sions are seldom aware of many, if any, of the facts
known to the originating officer, this does not matter
because, as the U.S. Supreme Court pointed out,
“[E]ffective law enforcement cannot be conducted
unless police officers can act on directions and infor-
mation transmitted by one officer to another and that
officers, who must often act swiftly, cannot be ex-
pected to cross-examine their fellow officers about
the foundation for the transmitted information.”>

For example, in U.S. v. Lyons® state troopers in
Michigan stopped and searched the defendant’s car
based on a tip from DEA agents that the driver might
be transporting drugs. On appeal, Lyons argued that
the search was unlawful because the troopers had no
information as to why she was a suspected of carrying
drugs. But the court responded “it is immaterial that
the troopers were unaware of all the specific facts
thatsupported the DEA’s reasonable suspicion analy-
sis. The troopers possessed all the information they
needed to act—a request by the DEA (subsequently
found to be well-supported).”

Note that, although officers “are entitled to pre-
sume the accuracy of information furnished to them
by other law enforcement personnel,”®! the officers
who disseminated the information may later be re-
quired to prove in court that they had received such
information and that they reasonably believed it was
reliable.5?

Information inadmissible in court

In determining whether probable cause or reason-
able suspicion exist, officers may consider both hear-
say and privileged communications.®® For example,
although a victim’s identification of the perpetrator
might constitute inadmissible hearsay or fall within
the marital privilege, officers may rely on it unless

59 United States v. Hensley (1985) 469 U.S. 221, 232.
0 (6th Cir. 2012) 687 F.3d 754, 768.
S1U.S. v. Lyons (6th Cir. 2012) 687 F.3d 754, 768.
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they had reason to believe it was false. As the Court
of Appeal observed, “The United States Supreme
Court has consistently held that hearsay information
will support issuance of a search warrant.... Indeed,
the usual search warrant, based on a reliable police
informer’s or citizen-informant’s information, is nec-
essarily founded upon hearsay.”®* On the other hand,
information may not be considered if it was inadmis-
sible because it was obtained in violation of the
suspect’s constitutional rights; e.g., an illegal search
or seizure.®

Mistakes of fact and law

If probable cause was based on information that
was subsequently determined to be inaccurate or
false, the information may nevertheless be consid-
ered if the officers reasonably believed it was true. As
the Court of Appeal put it, “If the officer’s belief is
reasonable, it matters not that it turns out to be
mistaken.”®® Or, in the words of the Supreme Court,
“[WT]hat is generally demanded of the many factual
determinations that mustregularly be made by agents
of the governmentis not that they always be correct,
but that they always be reasonable.”’

The courts are not, however, so forgiving with
mistakes of law. This is because officers are expected
to know the laws they enforce and the laws that
govern criminal investigations. Consequently, infor-
mation will not be considered if it resulted from such
a mistake, even if the mistake was made in good
faith.®® As the California Supreme Court explained,
“Courts on strong policy grounds have generally
refused to excuse a police officer’s mistake of law.”®°
Or, as the Ninth Circuit put it, “If an officer simply
does not know the law and makes a stop based upon
objective facts that cannot constitute a violation, his

suspicions cannot be reasonable.””?

2 See United States v. Hensley (1985) 469 U.S. 221, 232. Also see People v. Madden (1970) 2 Cal.3d 1017.

% See United States v. Ventresca (1965) 380 U.S. 102, 108; People v. Navarro (2006) 138 Cal.App.4th 146, 147.

% People v. Superior Court (Bingham) (1979) 91 Cal.App.3d 463, 472.

% See Lozoya v. Superior Court (1987) 189 Cal.App.3d 1332, 1340; U.S. v. Barajas-Avalos (9th Cir. 2004) 377 F.3d 1040, 1054.
% Cantrell v. Zolin (1994) 23 Cal.App.4th 128, 134. Also see Hill v. California (1971) 401 U.S. 797, 802.

57 Illinois v. Rodriguez (1990) 497 U.S. 177, 185. Edited.

%8 See People v. Reyes (2011) 196 Cal.App.4th 856, 863; People v. Cox (2008) 168 Cal.App.4th 702, 710.

% People v. Teresinski (1982) 30 Cal.3d 822, 831.
70 U.S. v. Mariscal (9th Cir. 2002) 285 F.3d 1127, 1130.
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Probable Cause to Arrest

In 2012, the number of people arrested in the U.S. for
felonies and misdemeanors was around 12.2 million.?

hat’s a lot of arrests. And all of them were
made by officers who thought they had prob-
able cause. Some were mistaken.

While some false arrests are inexcusable, most are
made in good faith as the result of a slight defect in
the concept of probable cause: Nobody really knows
what it means. In fact, even the United States Su-
preme Court described it as something that is both
“elusive” and “abstract,”?two words that would ordi-
narily be used to describe such unintelligible con-
cepts as the meaning of life and Einstein’s Theory of
Relativity. But unlike philosophers and physicists
who have years (or lifetimes) to ponder the questions
before them, officers must often reach their conclu-
sions on-the-spot, and may have to do so based on
information that is disordered, incomplete, or con-
flicting. Plus their information often comes from
sources whose motives and reliability are unknown
or questionable.?

So unless probable cause happens to be an easy
call, or unless officers have the luxury of conducting
further investigation or waiting for an arrest war-
rant, they must try to make the correct decision based
on whatever information is at hand and whatever
inferences and conclusions they can draw from it.*
This necessarily requires an understanding of the
basic principles of probable cause and how to deter-
mine the reliability of the various sources of informa-
tion. Both of these subjects were covered in articlesin
the Spring-Summer 2014 -, both of which can be
downloaded at le.alcoda.org.

In this article, we will focus on probable cause to
arrestand the related subject of reasonable suspicion
to detain. (We will cover probable cause to search in

1 Source: Crime in the United States 2012, FBI.

the Winter 2015 edition.) At first glance, this subject
might seem simple because most of the relevant
circumstances pertaining are fairly obvious. But it
can be a challenge to keep track of—and especially
recall—every major and minor incriminating cir-
cumstance that comes to light in the course of an
investigation, whether it’s a short investigation by a
patrol officer on the street or a lengthy investigation
by teams of detectives. And recalling incriminating
circumstances is crucial because, as we discussed in
the Spring-Summer edition, with each additional
piece of incriminating evidence that an officer can
testify to, the odds of having probable cause and
reasonable suspicion increase exponentially.

To illustrate, if probable cause could be tallied on
a court-approved scorecard, and if an officer who
carried one around saw a pedestrian who matched
the general description of the perpetrator of a rob-
bery that had just occurred down the street, he would
give the suspect a PC score of, say, two: one point for
resembling the robber and a second point for being
near the crime scene shortly after the holdup. But he
would also give the suspectabonus pointbecause the
combination of the two independent circumstances
is, in effect, an additional incriminating circum-
stance in that it constitutes a “coincidence of infor-
mation.”> And if there were a third or fourth indepen-
dent incriminating circumstance, the score starts
climbing through the roof. In other words, when it
comes to probable cause, the whole is much greater
than the sum of its parts.

Another advantage of being able to catalogue the
relevant circumstances is that it becomes easier to
present the facts logically and persuasively in a
declaration of probable cause, an arrest warrant
affidavit, in testimony at a suppression hearing, or
during an internal affairs investigation.

2 United States v. Arvizu (2002) 534 U.S. 255, 274 [“abstract”]; United States v. Cortez (1981) 499 U.S. 411, 417 [“elusive”].
3NOTE: Contrary to what happens on TV, officers cannot arrest people “for investigation” of a crime or “on suspicion.” This is because
probable cause requires a fair probability that a person actually committed a crime—not that he might have done so. See
Papachristou v. City of Jacksonville (1972) 405 U.S. 156, 169 [“Arresting a person on suspicion, like arresting a person for

investigation, is foreign to our system”].

*See U.S. v. Edwards&Sth Cir. 1978%3573761:'2(1 883, 895; Jackson v. U.S. (D.C. Cir. 1962) 302 F.2d 194, 197.

> Ker v. California (1963) 374 U.S.



One other thing: Most of these circumstances we
will cover are relevant in establishing both probable
cause to arrest and reasonable suspicion to detain.
The only difference is that probable cause requires
information of higher quality and quantity than
reasonable suspicion. Again, this subject was cov-
ered at length in the Spring-Summer edition.

Description Similarities

When a witness sees the perpetrator of a crime but
does not know him, probable cause will frequently be
based, at least in part, on physical similarities be-
tween the perpetrator and suspect, their clothing, or
their vehicles. And, of course, any similarity becomes
much more significant if there was something unique
or unusual about it; e.g., a distinctive tatoo or scar.b
As the Court of Appeal observed, “Uniqueness of the
points of comparison must also be considered in
testing whether the description would be inappli-
cable to a great many others.””

PHYSICAL APPEARANCE: Each individual physical
similarity between the perpetrator and suspect—
height, weight, build, age, race, hair color—has little
significance. In other words, neither a “mere resem-
blance” to the perpetrator nor a resemblance to a
“vague” physical description will carry much weight,
even for an investigative detention.®Instead, what
matters—and it matters a lot— is the number of
independent corresponding characteristics.’
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CLOTHING: Similar or matching clothing or other
attire is highly relevant especially if the crime oc-
curred so recently that it was unlikely that the perpe-
trator had time to change clothes.’ And, of course,
multiple similarities in the clothing and the manner
in which they were worn are also important; e.g., red
49er baseball cap worn backwards.™

VEHICLE SIMILARITIES: If a vehicle was used in the
commission of the crime, each similarity between the
perpetrator’s and suspect’s vehicles is necessarily
significant; e.g., similar license plate numbers,'? both
vehicles were very old,' both were light colored
compact station wagons.'* And these similarities
become even more important if there was some
additional independent reason to connect the vehicle
to the crime; e.g,, an occupant resembled the perpe-
trator, the car was spotted near the crime scene, the
occupants acted in a suspicious manner.®

CORRESPONDING NUMBER OF PEOPLE: If there were
two or more perpetrators, it is significant that offic-
ers detained a group of suspects shortly after the
crime was committed and the number of suspects
corresponded with the number of perpetrators.'

DISCREPANCIES: The courts understand that wit-
nesses may inadvertently provide officers with de-
scriptions of perpetrators and vehicles that are not
entirely accurate. Thus, officers may make allow-
ances for the types of errors they have come to
expect.'” As the Court of Appeal observed, “Crime

¢ See People v. Flores (1974) 12 Cal.3d 85, 92 [“distinctive” hat]; People v. Carpenter (1997) 15 Cal.4th 312, 364 [corresponding
shoeprint]; People v. Orozco (1981) 114 Cal.App.3d 435, 440 [unusual color of car].

7Inre Brian A. (1985) 173 Cal.App.3d 1168, 1174.

8See Inre Carlos M. (1990) 220 Cal.App.3d 372, 381-82; Inre Dung T. (1984) 160 Cal.App.3d 697, 713; Peoplev. Walker (2012)
210 Cal.App.4th 165, 182; Grant v. Long Beach (9th Cir. 2002) 315 F.3d 1081, 1088 [“mere resemblance to a general description”].
9 See People v. Fields (1984) 159 Cal.App.3d 555, 564; In re Brian A. (1985) 173 Cal.App.3d 1168, 1174.

19 See Chambers v. Maroney (1970) 399 U.S. 42, 46 [corresponding green sweater]; People v. Fields (1984) 159 Cal.App.3d 555, 564
[corresponding jogging pants]; People v. Hagen (1970) 6 Cal.App.3d 35, 41 [corresponding three-quarter length coat].

11 People v. Soun (1995) 34 Cal.App.4th 1499, 1524-25. Also see People v. Adams (1985) 175 Cal.App.3d 55, 859, 861 [white straw
hat, dark pants, light shirt”]; People v. Little (2012) 206 Cal.App.4th 1364, 1370 [male wore a white shirt; female wore a green
dress”]; In re Brian A. (1985) 173 Cal.App.3d 1168, 1174 [jacket with “shiny red hood” and soccer-style bag with double handles];
People v. Joines (1970) 11 Cal.App.3d 259, 264 [bandage on the left hand].

12 People v. Soun (1995) 34 Cal.App.4th 1499, 1522; People v. Watson (1970) 12 Cal.App.3d 130, 134-135.

13 People v. Flores (1974) 12 Cal.3d 85.

4 People v. Chandler (1968) 262 Cal.App.2d 350, 354.

15 See Peoplev. Leath (2013) 217 Cal.App.4th 344, 354; People . Little (2012) 206 Cal.App.4th 1364, 1373; Inre Dung T. (1984)
160 Cal.App.3d 697, 713.

16 See Chambersv. Maroney (1970) 399 U.S. 42, 46; People v. Soun (1995) 34 Cal.App.4th 1499, 1518; People v. Joines (1970) 11
Cal.App.3d 259, 263; In re Brian A. (1985) 173 Cal.App.3d 1168, 1174; In re Lynette G. (1976) 54 Cal.App.3d 1087, 1092.

7 See Hill v. California (1971) 401 U.S. 797, 803, fn.6; Dawkins v. Los Angeles (1978) 22 Cal.3d 126, 133; People v. Arias (1996)
13 Cal.4th 92, 169; People v. Price (1991) 1 Cal.4th 324, 410-11.



victims often have limited opportunity for observa-
tion; their reports may be hurried, perhaps garbled
by fright or shock.”*® For example, the following
discrepancies in vehicle descriptions were consid-
ered insignificant:

» The perpetrator’s license plate number 127A0Q
was reported as 107A0Q."

e Yellow 1959 Cadillac, license number XQC 335
was described as a yellow 1958 or 1959 Cadillac
with partial plate of OCX.?°

e Tanover brown 1970 Oldsmobile, license 276AFB,
was described as a 1965 Oldsmobile or Pontiac,
license 276ABA.%

= A black-over-gold Cadillac was described as a
light brown vehicle, possibly a Chevrolet.??

Three other things about discrepancies: First, the
courtsarenotso forgivingwhenthe errorwasmade
by an officer instead of a witness. As the Court of
Appealexplained, “While officers should notbe held
to absolute accuracy of detail in remembering the
numerous crime dispatches broadcast over police
radio...[a]ninvestigative detention premised upon
an officer’s materially distorted recollection of the
true suspectdescriptionis [unlawful].”?

Second, if the crime had just occurred, and if
officers detained a group of suspects, the fact that the
number of people in the group was larger or smaller
than the number of perpetrators is not considered a
significant discrepancy. This is because, as the Cali-
fornia Court of Appeal observed in a robbery case, “it
is a matter of common knowledge that holdup gangs
often operate in varying numbers and combinations,

18 People v. Smith (1970) 4 Cal.App.3d 41, 48.

34

and the victim of a robbery does not always see all of
the participants.”? Third, even if witnesses did not
see a getaway car, officers may usually infer that one
was used. Thus, if the suspect was in a vehicle when
he was detained or arrested, the fact that witnesses
did not see a vehicle will not ordinarily constitute a
discrepancy.®

Suspect’s Location

While probable cause may often be based largely
on a suspect’s presence in a certain house, car, or
other private place, officers may not ordinarily arrest
or detain a person merely because he was present in
a place that was open to the public?® Still, the
suspect’s presence at a publiclocation is often highly
relevant.?’” And it may become critical if there was
some independent circumstantial evidence of his
involvement in a crime, such as a similar physical,
clothing, or vehicle description, or any of the various
suspicious circumstances we will discuss later. Also
note that if the suspect’s presence in a certain loca-
tion was incriminating, it is significant that there
were few, if any, other people in the area because, for
example, it was late at night or early in the morning.?
NEAR THE CRIME SCENE: A suspect’s presence at or
near the scene of a crime—whether before, during,
or just after the crime occurred—is of course a
relevant circumstance. And, thanks to modern tech-
nology, this circumstance is becoming increasingly
important as officers are often able to determine the
suspect’s whereabouts at a particular time by means
of GPS tracking or cell tower triangulation.?’

19 People v. Weston (1981) 114 Cal.App.3d 764, 775, fn.5. Also see U.S. v. Marxen (6th Cir. 2005) 410 F.3d 326, 331, fn.5.

20 People v. Watson (1970) 12 Cal.App.3d 130, 134-35.
21 People v. Jones (1981) 126 Cal.App.3d 308, 313-14.
22 People v. Rico (1979) 97 Cal.App.3d 124, 132.

23 See Williams v. Superior Court (1985) 168 Cal.App.3d 349, 361.

24 People v. Coffee (1980) 107 Cal.App.3d 28, 33-34. Also see People v. Chandler (1968) 262 Cal.App.2d 350, 354.
5 See Peoplev. Anthony (1970) 7 Cal.App.3d 751, 761; Peoplev. Overten (1994) 28 Cal.App.4th 1497, 1505; Peoplev. Joines (1970)

11 Cal.App.3d 259, 263.

26 See Brown v. Texas (1979) 443 U.S. 47, 52; Ybarra v. Illinois (1979) 444 U.S. 85, 91.
27 See Illinois v. Wardlow (2000) 528 U.S. 119, 124 [“officers are not required to ignore the relevant characteristics of a location”].
28See People v. Anthony (1970) 7 Cal.App.3d 751, 761; People v. Conway (1994) 25 Cal.App.4th 385, 390.

# See United States v. Jones (2012)  U.S.

[132 S.Ct. 945, 947; In re Application of the U.S. (S.D.N.Y. 2006) 460 F.Supp.2d 448,

452 [“Where the government obtains information from multiple towers simultaneously, it often can triangulate the caller’s precise
location and movements by comparing the strength, angle, and timing of the cell phone’s signal measured from each of the sites.”];
In re Application of the U.S. (3rd Cir. 2010) 620 F.3d 304, 308 [data included “which of the tower’s ‘faces’ carried a given call at its
beginning and end”]), or by GPS technology if equipment has been upgraded to the Enhanced 911 standards.”]; In re Application
ofthe U.S. (3rd Cir. 2010) 620 F.3d 304, 311 [the Government noted that “much more precise location information is available when

global positioning system (‘GPS’) technology is installed in a cell phone”].



ON ACTUAL ESCAPE ROUTE: If a witness reported that
he saw the perpetrator flee on a certain street, it
would be of major importance that officers saw the
suspect on that street or on an artery at a time and
distance consistent with flight by the perpetrator.3°
ON A LOGICAL ESCAPE ROUTE: Officers may be able
to predicta perpetrator’s escape route based on their
knowledge of traffic patterns in the area. If so, it
would be significant that the suspect was traveling
along a logical escape route if his distance from the
crime scene and the elapsed time were consistent
with flight by the perpetrator. Examples:

= At about 4 A.M., two men robbed a gas station in

Long Beach. Two officers “proceeded to a nearby
intersection, a vantage point which permitted
them to survey the street leading from the crime
scene to a freeway entrance, a logical escape
route.” A few minutes later, they saw two men in
a car; the men fit the description of the robbers.
No other cars were in the area; the suspects were
“excessively attentive to the officers.”3!

» Shortly after a gang-related drive-by murder,
LAPD officers found the shooters’ car abandoned,
and they reasonably believed the occupants had
fled on foot. An officer assigned to a gang unit
figured the shooters would be heading to their
own neighborhood “by a route which avoided the
territories of rival and hostile gangs,” and he
knew their “most logical route.” Along that route,
he detained several young men who were wear-
ing the colors of the perpetrators’ gang.®

= At about 8 p.M,, two men robbed a motel in
Coronado, an island in San Diego Bay with only
two bridges leading in and out. Police dispatch
transmitted a very general description of the
suspects but no vehicle description. Within min-
utes, an officer at one of the bridges saw a car
occupied by two men who matched the general
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description. Two other men in the car ducked
down when the officer started following them.*
HIGH CRIME AREA: A suspect’s presence in a “high
crime area” is virtually irrelevant.3* “It is true, unfor-
tunately,” said the Court of Appeal, “that today it may
be fairly said that our entire nation is a high crime
area where narcotic activity is prevalent. Therefore,
such factors, standing alone, are not sufficient to
justify interference with an otherwise innocent-ap-
pearing citizen.”3> It is, however, a circumstance that
may become relevantin light of other circumstances,
especially if officers or witnesses saw the suspect
engage in conduct that is associated with the type of
criminal activity that is prevalent in the area.

For example, in In re Michael 5.*” the court upheld
the detention of a suspected auto burglar mainly
because he was in an area in which officers had
received “many complaints” of vehicle tampering,
and the officers saw him “secreted or standing be-
tween two parked cars, looking first into one and
then into the other as if examining them.” (As for
hand-to-hand transactions in high crime areas, see
“Suspicious Activity” (High crime area), below.)

INSIDE A PERIMETER: A suspect’s presence inside a
police perimeter is significant, especially if the pe-
rimeter was fairly tight and was set up quickly after
the crime occurred. For example, in People v. Rivera3®
the court ruled that an officer had probable cause to
arrest two men suspected of having just broken into
an ATM because, among other things, he “knew that
10 surveillance units and atleast 10 other patrol cars,
with their lights flashing, had formed a perimeter to
contain the suspects.”

Reaction to Seeing Officers

Even if they are not doing anything illegal at the
moment, criminals tend to become nervous when
they see an officer or patrol car. So officers naturally

30 See Inre Louis F. (1978) 85 Cal.App.3d 611; U.S. v. Jones (8th Cir. 2008) 535 F.3d 886.

31 People v. Joines (1970) 11 Cal.App.3d 59, 62-65.
32 People v. Superior Court (Price) (1982) 137 Cal.App.3d 90, 96.
33 People v. Overten (1994) 28 Cal.App.4th 1497, 1505.

3¢ See Maryland v. Buie (1990) 494 U.S. 325, 334, fn.2; Illinois v. Wardlow (2000) 528 U.S. 119, 124.

35 People v. Holloway (1985) 176 Cal.App.3d 150, 155.

3¢ See Illinois v. Wardlow (2000) 528 U.S. 119, 124; People v. Souza (1994) 9 Cal.4th 224, 240.

%7 (1983) 141 Cal.App.3d 814.
3 (1992) 8 Cal.App.4th 1000, 1009-10.



view this as a suspicious circumstance. And so do the
courts—but with two qualifications: First, the offic-
ers must have had reason to believe the suspect had
seen and recognized them. Second, the nature of the
reaction must have been sufficiently suspicious.

Proving recognition

Asnoted, a suspect’s reaction to seeing officers can
be deemed suspicious only if it reasonably appeared
he had recognized them as officers. As the Court of
Appeal explained, “Absent a showing the citizen
should reasonably know that those who are ap-
proaching are law enforcement officers, no reason-
able inference of criminal conduct may be drawn.”*
In most cases, this requirement is easily satisfied if
(1) the reaction occurred immediately after the sus-
pect looked in the officers’ direction; and (2) the
officers were in a marked patrol car or were wearing
a standard uniform or other clearly identifiable de-
partmental attire. But if the officers were in plain
clothes or in an unmarked car, the relevance of the
suspect’s reaction will depend on whether there was
some circumstantial evidence of recognition. Thus,
in People v. Huntsman** the court ruled that the
defendant’s flight from officers was not incriminat-
ing because the officers “were in plain clothes and
were driving an unmarked car at night.”

In addition to marked cars, there are semi-marked
vehicles; i.e., vehicles with enough exposed police
equipment or other markings that most people—
especially criminals—will easily spot them. As the
Court of Appeal put it, some of these cars are “about
as inconspicuous as three bull elephants in a back-
yard swimming pool.”*! Still, when this issue arises at
a hearing on a motion to suppress evidence, officers
must be able to prove that they reasonably believed

39 People v. Huntsman (1984) 152 Cal.App.3d 1073, 1091.
*0(1984) 152 Cal.App.3d 1073.

*! Flores v. Superior Court (1971) 17 Cal.App.3d 119, 224.

*2 (7th Cir. 1989) 876 F.2d 1359, 1360.

* See People v. Dickey (1994) 21 Cal.App.4th 952, 956, fn.2.
* [llinois v. Wardlow (2000) 528 U.S. 119, 124.

* People v. Souza (1994) 9 Cal.4th 224, 235-36.
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the defendant had identified them or their car. This
might be accomplished by describing in detail the
various police markings and equipment that were
readily visible. Thus, in U.S. v. Nash the court ruled

thatan officer’s vehicle was clearly identifiable mainly
because it was “a dark blue Dodge equipped with
several antennae and police lights on the rear shelf.”+

Suspicious reactions

Assuming that the officers reasonably believed the
suspect had recognized them, the significance of his
reaction will depend on the extent to which it indi-
cated alarm or fear.® The following reactions are
especially noteworthy.

FLIGHT: Running from an officer is one of the
strongest nonverbal admissions of guilt a person can
make. In the words of the Supreme Court, flight is
“the consummate act of evasion; it is not necessarily
indicative of wrongdoing, but it is certainly sugges-
tive of such.”* Nevertheless, the Court ruled that
flight will not automatically establish grounds to
detain. Instead, there must have been least one
additional suspicious circumstance; i.e., “flight plus”*°
For example, the courts have ruled that the following
additional circumstances were sufficient to establish
grounds to detain:

» Flight in a high-crime area.*

» Flight in the early morning hours.*’

» Flight from near a crime scene.*®

» Flight after having been observed hiding.*

» Flight after making a hand-to-hand transaction in
high-drug area.>®

= Flight after making a gesture as if to retrieve a
weapon or discard evidence.*

= Flight plus matching a general description of a
wanted suspect.>?

*¢ [llinois v. Wardlow (2000) 528 U.S. 119, 124; People v. Magee (2011) 194 Cal.App.4th 178, 191, fn.12.
*7 Crofoot v. Superior Court (1981) 121 Cal.App.3d 717, 724; People v. Superior Court (Johnson) (1971) 15 Cal.App.3d 146.

* People v. Souza (1994) 9 Cal.4th 224, 235-36.

* People v. Superior Court (Johnson) (1971) 15 Cal.App.3d 146; Sibron v. New York (1968) 392 U.S. 40, 67.

50 People v. McGriff (1990) 217 Cal.App.3d 1140, 1144; People v. Mims (1992) 9 Cal.App.4th 1244, 1250.

51 People v. Souza (1994) 9 Cal.4th 224, 240; People v. Johnson (1991) 231 Cal.App.3d 10, 12.

52 People v. Rodriguez (2012) 207 Cal.App.4th 1540, 1544; In re Rafael V. (1982) 132 Cal.App.3d 977, 982-83.



Note that if officers already have grounds to detain
the suspect, his flight may convert reasonable suspi-
cion into probable cause to arrest, or at least provide
grounds to arrest him for obstructing an officer in the
performance of his duties.>

ATTEMPTING TO HIDE FROM OFFICERS: Like flight, a
person’s attempt to hide from officers—including
“slouching, crouching, or any other arguably evasive
movement”**—is a highly suspicious circumstance.>®
Here are some examples:

» Upon seeing the officers, a young man standing
between two parked cars in an alley “stepped
behind a large dumpster and then continued to
move around it in such a fashion that he blocked
himself from the officers’ view.”*

= Officers saw the suspect hide behind a fence and
peer out toward the street.”’

* When their parked car was spotlighted by an
officer, two people in the front seat “immediately
bent down toward the floorboard.”>®

ATTEMPTING TO AVOID OFFICERS: Although not as
suspicious as an obvious attemptto hide, itisrelevant
that, upon observing officers, the suspect attempted
to avoid them by, for example, walking away or
quickly changing direction. As the Third Circuit ob-
served, although walking away from officers “hardly
amounts to headlong flight,” it is “a factor that can be
considered in the totality of the circumstances.”
Some examples:

» Suspects “suddenly changed course” and “in-
creased their pace” as the officers’ vehicle came
into view.®

» Suspects split up.”®

» At4 AM, as officers arrived ata business in which
asilent burglary alarm had been triggered, a man
standing next to the business walked away.*

» As a murder suspect drove up to his girlfriend’s
house and started to pull into the driveway, he
saw that sheriff’s deputies were there, at which
point he backed up and drove off. ¢

* When a driver saw a patrol car late at night, he
“accelerated his vehicle and made two quick
turns and an abrupt stop, hurriedly dousing his
auto lights.”¢*

* When a man who was suspected of selling drugs
to a passing motorist saw an officer, he “abruptly
withdrew from the [buyer’s] car window” and
the driver of the car drove off.%>

WARNING TO ACCOMPLICE: If two or more suspects

were standing together when one of them apparently
spotted an officer, his immediate warning to the
other is considered highly suspicious; e.g., “Jesus
Christ, the cops,”®“Oh shit. Don’t say anything,”¢’
“Police!”® “Rollers!”® “The man is across the street.””°
Exclamations such as these naturally become even
more suspiciousifthere wasanimmediate avoidance
response; e.g., “Let’s get out of here,””* “Bobby,
Bobby, run, it’s the narcs.””?

3 See Pen. Code § 148; Peoplev. Allen (1980) 109 Cal.App.3d 981, 987; Peoplev. Johnson (1991) 231 Cal.App.3d 1, 13, fn.2; People

v. Mendoza (1986) 176 Cal.App.3d 1127, 1131.
>+ U.S. v. Woodrum (1st Cir. 2000) 202 F.3d 1, 7.

5 See Illinois v. Wardlow (2000) 528 U.S. 119, 124 [“evasive behavior” is a “pertinent factor in determining reasonable suspicion”].

% In re Michael S. (1983) 141 Cal.App.3d 814, 816.
57 U.S. v. Thompson (D.C. Cir. 2000) 234 F.3d 725, 729.

58 People v. Souza (1994) 240. Also see People v. Overten (1994) 28 Cal.App.4th 1497, 1504.

59 U.S. v. Valentine (3rd Cir. 2000) 232 F.3d 350, 357.

8 U.S. v. Briggs (10th Cir. 2013) 720 F.3d 1281, 1286; People v. Manis (1969) 268 Cal.App.2d 653, 660.
61 See People v. Boissard (1992) 5 Cal.App.4th 972, 975; People v. Profit (1986) 183 Cal.App.3d 849, 882; People v. Divito (1984)
152 Cal.App.3d 1, 13; In re Stephen L. (1984) 162 Cal.App.3d 257, 260; People v. Brown (1990) 216 Cal.App.3d 1442, 1450.

2 People v. Lloyd (1992) 4 Cal.App.4th 724, 734.
% People v. Turnage (1975) 45 Cal.App.3d 201, 205.
% In re Eduardo G. (1980) 108 Cal.App.3d 745, 754.

% U.S. v. Lopez-Garcia (11th Cir. 2009) 565 F.3d 1306, 1314. Also see Flores v. Superior Court (1971) 17 Cal.App.3d 219, 224.
¢ People v. Bigham (1975) 49 Cal.App.3d 73, 78. Also see U.S. v. Mays (6th Cir.2011) 643 F.3d 537, 543.

7 People v. Vasquez (1983) 138 Cal.App.3d 995, 999.

% Peoplev. Mims (1992) 9 Cal.App.4th 1244,1250. Also see Sandersonv. Superior Court (1980) 105 Cal.App.3d 264, 271 [“Cops!”].

% People v. Lee (1987) 194 Cal.App.3d 975, 980.

70 People v. Wigginton (1973) 35 Cal.App.3d 732, 736.

1 Florida v. Rodriguez (1984) 469 U.S. 1, 3.

72 Pierson v. Superior Court (1970) 8 Cal.App.3d 510, 516.
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SUDDEN REACH: Any sudden—almost instinctive—
reaching into a pocket or other container or place
upon seeing an officer is highly suspicious because of
the possibility that the suspect is reaching for a
weapon or disposable evidence. The following are
examples that have been noted by the courts:

* When a suspected drug dealer saw a patrol car,

he suddenly put his hand inside his jacket.”

* The suspect “put his hands in his pockets and
started ‘digging’ in them.””*

» The suspect made “a sudden gesture with his
right hand to his left T-shirt pocket.””

» “Just after [the officer] started the search around
defendant’s waistband, defendant abruptly
grabbed for his outside upper jacket pocket.””°

* The suspect “reached towards the front of his
pants several times.””’

» The suspect “shoved his hand into his right
trouser pocket quite rapidly.””®

ATTEMPT TO HIDE, CONCEAL, OR DISCARD: An appar-
ent attempt to hide an unknown object upon seeing
an officer is certainly suspicious because it is usually
reasonable to infer that the item was a weapon,
contraband, or other evidence of a crime.” Although
such an attempt is especially relevant if officers could
see that there was, in fact, an object of some sort that
the suspect was attempting to conceal, the important
thing is that the suspect’s actions were reasonably
interpreted as such.

The following are examples of actions that reason-
ably indicated the suspect was attempting to hide,
conceal, or discard something:
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» As officers approached a car they had stopped,
they saw the driver “pushing a white box under
the front seat.”®

» The officers saw appellant “reach into the back of
his waistband and secrete in his hands an object
which he had retrieved.”®

= Upon seeing officers, the suspect “threw a small
plastic bag onto the ground.”®

» The suspect “was holding his hands clasped
together in front of a bulge in the waistband in
the middle of his waist.”®

= After officers lit up the car, the backseat passen-
ger started moving around and looked back sev-
eral times at the patrol car.®

= Upon seeing the officers, the suspect quickly
made a “hand-to-mouth movement, as though
secreting drugs.”®

* Asuspected drug dealer sitting inside his car kept
his left hand hidden from the officer who had
detained him.2¢

» Asthesuspectwaslookinginher purse forID, she
“attempted to obstruct [the officer’s] view.”®

EXTREME ATTENTION TO OFFICERS: A person’s ex-

treme or unusual attention to officers may be note-
worthy, especially if accompanied by some physical
response and if officers could provide detailed testi-
mony as to what the suspect did and why it appeared
suspicious. Here are some examples:

» Defendant was “constantly checking the [rear
view] mirrors and talking on his mobile phone as
he looked back at the unmarked car behind
them.”s®

73 People v. Lee (1987) 194 Cal.App.3d 975, 983. Also see People v. Flores (1979) 100 Cal.App.3d 221, 226.

" U.S. v. Mays (6th Cir. 2011) 643 F.3d 537, 543.

75 People v. McLean (1970) 6 Cal.App.3d 300, 306.
76 People v. Atmore (1970) 13 Cal.App.3d 244, 246.
7 People v. Lopez (2004) 119 Cal.App.4th 132, 134.

78 People v. Ochoa (1970) 9 Cal.App.3d 500, 502. Also see People v. Gonzales (1989) 216 Cal.App.3d 1185, 1189.
79 See People v. Miller (1976) 60 Cal.App.3d 849, 854 [it was reasonable for the officer to conclude “that defendant feared discovery
of the book or notebook because it contained or would lead to incriminating evidence”].

80 People v. Superior Court (Vega) (1969) 272 Cal.App.2d 383, 387.

81 In re John C. (1978) 80 Cal.App.3d 814, 819.
8 U.S. v. Stigler (8th Cir. 2009) 574 F.3d 1008, 1009.

8 People v. Superior Court (Brown) (1980) 111 Cal.App.3d 948, 956.

84 People v. Hunter (2005) 133 Cal.App.4th 371, 379, fn.5.
8 People v. Johnson (1991) 231 Cal.App.3d 1, 12.

86 People v. Butler (2003) 111 Cal.App.4th 150.

87 U.S. v. Burnette (9th Cir. 1983) 698 F.2d 1038, 1048.

8 U.S. v. Sloan (7th Cir. 2011) 636 F.3d 845, 850.



» Uponseeinga police car, the suspect “did not give
it the passing glance of the upright, law abiding
citizen. His eyes were glued on that car.”®

» The suspect “appeared to be startled by [the
officer], had a ‘look of fear in his eyes’ and then
quickly looked away.”*°

= All six suspects inside a moving vehicle turned to
look at an officer as they drove past him.!

Instead of paying inordinate attention to officers,
a suspect will sometimes pretend that he didn’t see
them. This, too, can be relevant, especially if officers
can explain why it appeared to be a ploy. For ex-
ample, in U.S. v. Arvizu the Supreme Court ruled it
was somewhat suspicious that a driver, as he passed
a patrol car, “appeared stiff and his posture very
rigid. He did not look at [the officer] and seemed to
be trying to pretend that [the officer] was not there.”

Suspicious Activities

Officers sometimes see people doing things that,
although notillegal, are suspicious or at least consis-
tent with criminal activity.”® While such conduct will
seldom constitute probable cause to arrest, it is
frequently sufficient for a detention.”* However, the
extent to which an activity can reasonably be deemed
“suspicious” will often depend on the officer’s train-
ing and experience and the setting in which it oc-
curred; e.g., the time of day or night, the location,
and anything else that adds color or meaning to it. As
the Court of Appeal observed, “Running down a
street is in itself indistinguishable from the action of
a citizen engaged in a program of physical fitness.
Viewed in context of immediately preceding gun-
shots, it is highly suspicious.”?®

8 Flores v. Superior Court (1971) 17 Cal.App.3d 219, 224.
% People v. Fields (1984) 159 Cal.App.3d 555, 564.

91 People v. Soun (1995) 34 Cal.App.4th 1499, 1513.

%2 (2002) 534 U.S. 266, 270.

% In re Elisabeth H. (1971) 20 Cal.App.3d 323, 327.

9 See People v. Souza (1994) 9 Cal.4th 224, 233.

% People v. Juarez (1973) 35 Cal.App.3d 631, 636.

% Flores v. Superior Court (1971) 17 Cal.App.3d 219, 223.
97 People v. Avalos (1996) 47 Cal.App.4th 1569, 1577.

% People v. Carrillo (1995) 37 Cal.App.4th 1662, 1668.

9 People v. Moore (1970) 13 Cal.App.3d 424, 431.

100 People v. Dolliver (1986) 181 Cal.App.3d 49.

101 people v. Green (1994) 25 Cal.App.4th 1107,1109, 1111.
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EXCESSIVE ALERTNESS: Before, during, and after
committing a crime, people instinctively tend to look
around a lot to see if anyone is watching. This is
especially true of robbers, burglars, and people who
sell or buy drugs on the street. As the Court of Appeal
noted, “Those involved in the narcotics trade are a
skittish group—Iliterally hunted animals to whom
everyone is an enemy until proven to the contrary.”?
Here are some examples of suspicious alertness:

» As a suspected drug purchaser left a drug house,
he quickly looked “side to side.”””

= Asuspected drug dealer “scouted the area before
entering the apartment.”*

» A suspected drug dealer “loitered about and
looked furtively in all directions.”*

= A suspected burglar “alighted from the vehicle
and looked around apprehensively for quite some
period of time.”1%°

* Twomenleavingajewelry store (after robbingit)
kept looking back at the store.?

COUNTERSURVEILLANCE: Another common and sus-
picious activity of paranoic or merely vigilant crimi-
nals is countersurveillance walking or driving, which
generally consists of tactics that make it difficult for
officers to follow them or at least force the officers to
engage in conspicuous surveillance. Here are some
examples of countersurveillance driving by suspected
drug traffickers:

= Suspect began “weaving in and out of traffic at a
high rate of speed in an apparent attempt to
evade surveillance.”%

« Suspect went to two houses “which the officers
associated with drugs, and drove in and out of the
parking lots of those buildings several times.”%

102 U.S. v. Fiasche (7th Cir. 2008) 520 F.3d 694, 695. Also see United States v. Sharpe (1985) 470 U.S. 675, 682, fn.3.

103 U.S. v. Johnson (8th Cir. 1995) 64 F.3d 1120, 1125.



e Suspect would “make U-turns in the middle of
streets, slow down at green lights, and then
accelerate through intersections when the lights
turned yellow.”1%*

» Suspect “pulled to the curb, allowing a surveil-
lance unit to pass [then] drove to a residence
after first going past it and making a U-turn.”'%

= Suspect drove “up and down side streets, making

numerous U-turns, stopping, backing up, and
finally arriving at the Ganesha Street property.”10¢
LATE NIGHT ACTIVITY: Some crimes are typically
committed late at night when there are usually fewer
potential witnesses; e.g., robberies, commercial bur-
glaries. Consequently, the time of night in which an
activity occurred can add meaning to it. Examples:

* 11:40 p.M.: Officer saw three people inside a car
parked “in front of a darkened home” in a neigh-
borhood in which two to three burglaries had
been occurring each week.??’

* Midnight: Officer saw two occupied cars parked
behind the sheriff’s warehouse; there were no
homes or places of business in the area.'*

* Midnight: On a dark and secluded road, an officer
saw an occupied pickup truck “nosed into the
driveway of a fenced construction storage area,”
and there was a big box in the back of the truck.1®®

* 12:15 A.M.: Officers saw two men “peering” into
the window of a closed radio shop”; when the
men saw the officers, they started to walk away.'*°

* 2:30 AM.: Officers saw “three people in a car
driving around a high crime area” and “the car
proceeded along two residential blocks, slowing
intermittently in a manner that an observing
officer thought consistent with preparing for a
burglary or drive-by shooting.”!!!

e 2:35 AM.: Officer saw a man “exiting from dark-
ened private property where valuable merchan-
dise was located.”**?

104 [J.S, v. Hoyos (9th Cir. 1989) 892 F.2d 1387, 1390.
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* 3:30 AM.: Two men who were walking in a
business area started running when they saw a
patrol car approaching.!®3

CAsING: Conduct that is indicative of casing a
location for a crime (typically robbery or burglary) is,
of course, highly suspicious. In fact, such conduct
resulted in one of the most important cases in crimi-
nal law: Terry v. Ohio.***In Terry, an officer noticed
two men standing together in downtown Cleveland,
Ohio at about 2:30 p.M. As the officer watched, he
noticed one of the men walk over to a nearby store
and look in the window. The man then “rejoined his
companion at the corner, and the two conferred
briefly. Then the second man went through the same
series of motions.” The two men “repeated this ritual
alternately between five and six times apiece—in all,
roughly a dozen trips.” At this point, the officer
detained the men because, as he testified, he sus-
pected they were “casing a job, a stick-up” and that
he “considered it his duty” to investigate. The U.S.
Supreme Court agreed that the men’s conduct war-
ranted a detention.

HAND-TO-HAND EXCHANGES: Hand-to-hand ex-
changes are common occurrences and are therefore
not, in and of themselves, suspicious.''®* But they can
easily become so depending on a combination of
surrounding circumstances, such as:

NATURE OF ITEM EXCHANGED: The object of the

exchange looked like illegal drugs; e.g., “two small,

thin, white, filterless cigarettes.”!'

PACKAGING OF ITEM EXCHANGED: The object was

packaged in a manner consistent with drug pack-

aging; e.g., a baggie,’” a “flat waxed paper pack-
age of the size and appearance used for the sale of
marijuana in small quantities.”!®

LOCATION OF TRANSACTION: The transaction oc-

curred in an area where street sales of drugs, stolen

property, or weapons commonly occur.!*

195 People v. Rodriguez-Fernandez (1991) 235 Cal.App.3d 543, 546.

106 People v. Campbell (1981) 118 Cal.App.3d 588, 592.

197 INOTE: Multiple footnotes follow] People v. Schoennauer (1980) 103 Cal.App.3d 398, 407. 1% People v. Lovejoy (1970) 12
Cal.App.3d 883, 886. 1°° U.S. v. Mattarolo (9th Cir. 1999) 191 F.3d 1982. '° People v. Koelzer (1963) 222 Cal.App.2d 20. "' U.S. v.
Rice (10th Cir. 2007) 483 F.3d 1079. **? People v. Allen (1975) 50 Cal.App.3d 896, 901. '3 Crofoot v. Superior Court (1981) 121

Cal.App.3d 717, 724. ** (1968) 392 U.S. 1, 6.

15 See Cunha v. Superior Court (1970) 2 Cal.3d 352, 357; People v. Jones (1991) 228 Cal.App.3d 519, 524.

116 People v. Stanfill (1985) 170 Cal.App.3d 420, 423.

117 See People v. Mims (1992) 9 Cal.App.4th 1244, 1248; U.S. v. Bustos-Torres (8th Cir. 2005) 396 F.3d 935, 945.
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MONEY EXCHANGE: The suspected buyer gave money
to the suspected seller.'*
FURTIVENESS: The parties acted in a manner indi-
cating they did not want to be seen; e.g., seller
“looked about furtively,”*?! seller “walked over to
an apparent hiding place before and after the
exchange,”'?? the buyer hid the object of the trans-
action in a cigarette case which he then placed in
his pocket,”* when the parties saw an approach-
ing police car “their conversation ceased and their
hands went into their pockets very rapidly.” 124
PANICKY REACTION TO OFFICERS: Upon observing the
officers, one or both of the suspects displayed signs
of panic. This subject was covered in the section
“Reaction to Seeing Officers,” above.
MULTIPLE EXCHANGES: The apparent seller engaged
in several such transactions with various buyers.'?*
PRIOR ARRESTS: The seller or buyer had prior arrests
for selling or possessing contraband.!2°
ADVANCING ON OFFICERS: A suspect’s act of quickly
approaching officers who are about to contact or
detain him is a suspicious (and worrisome) response.
Thus, in Peoplev. Hubbard the following testimony by
an officer established reasonable suspicion for a pat
search: “Like I said, all three suspects alighted from
the vehicle almost simultaneously. They all got out
on us.”?” Similarly, U.S. v. Mattarolo, the court up-
held a pat search because “[t]he defendant’s swift

120 People v. Garrett (1972) 29 Cal.App.3d 535, 538.
121 /8. v. Tobin (11th Cir. 1991) 923 F.2d 1506, 1510.

41

approach caused the officer to get out of his squad car
quickly so as not to be trapped with the means of
protecting himself consequently limited.”'?

“UNUSUAL” ACTIVITY: A detention may be based, at
least in part, on activity that is “so unusual, so far
removed from everyday experience that it cries out
for investigation,” even if “there is no specific crime
to which it seems to relate.”'?

Nervousness

Although a suspect’s nervousness upon being con-
tacted or detained is a relevant factor,'*® its signifi-
cance usually depends on whether it was extreme or
unusual.’®! The following fall into that category:

» The suspect’s “neck started to visibly throb.”?3

= “[V]isibly elevated heart rate, shallow breathing,
and repetitive gesticulations, such as wiping his
face and scratching his head.”'%3

» “[P]erspiring and shaking.”'*

» “[P]erspiring, swallowing and breathing heavily,
and constantly moving his feet or fingers.”'s®

Although less significant, the following indica-
tions of nervousness have been noted: suspectlooked
“shocked,”'*¢ suspect appeared “nervous and anx-
ious to leave the area,”'¥” and suspect appeared
nervous and was hesitant in answering questions.'*®
Much less significant—but not irrelevant**—is a
suspect’s failure to make eye contact with officers.*°

122 people v. Limon (1993) 17 Cal.App.4th 524, 532. Also see People v. Maltz (1971) 14 Cal.App.3d 381, 392.

123 People v. Guajardo (1994) 23 Cal.App.4th 1738, 1743.
124 people v. Handy (1971) 16 Cal.App.3d 858, 860.

125 See People v. Maltz (1971) 14 Cal.App.3d 381, 393.

126 People v. Guajardo (1994) 23 Cal.App.4th 1738, 1743.
127(1970) 9 Cal.App.3d 827, 830.

128 (9th Cir. 1999) 191 F.3d 1082, 1087.

129 People v. Foranyic (1998) 64 Cal.App.4th 186, 190.

130 See Illinois v. Wardlow (2000) 528 U.S. 119, 124 [“nervous, evasive behavior is a pertinent factor”].
131 See U.S. v. White (8th Cir. 1989) 890 F.2d 1413, 1418; U.S. v. Wood (10th Cir. 1997) 106 F.3d 942, 948.

132 people v. Rogers (2009) 46 Cal.4th 1136, 1159.

133 J.S. v. Riley (8th Cir. 2012) 684 F.3d 758, 763.

134 People v. Methey (1991) 227 Cal.App.3d 349, 358.
135 .S. v. Bloomfield (8th Cir. 1994) 40 F.3d 910, 913.

136 People v. Garcia (1981) 121 Cal.App.3d 239, 245. Also see U.S. v. Davis (3rd Cir. 2013) 726 F.3d 434, 440.

137 People v. Guajardo (1994) 23 Cal.App.4th 1738, 1743.
138 People v. Russell (2000) 81 Cal.App.4th 96, 103.

139 See U.S. v. Montero-Camargo (9th Cir. 2000) 208 F.3d 1122, 1136; Nicacio v. INS (9th Cir. 1986) 797 F.2d 700, 704.
140 See People v. Valenzuela (1994) 28 Cal.App.4th 817, 828; U.S. v. Mallides (9th Cir. 1973) 473 F.2d 859, 861, fn.4; U.S. v. Brown

(7th Cir. 1999) 188 F.3d 860, 865.



Lies and Evasions

When a suspect lies, evades a question, gives
conflicting statements or tells an unbelievable story
it is ordinarily reasonable to infer that the truth
would incriminate him. Consequently, the following
are all suspicious circumstances:

MATERIAL LIES: The most incriminating lie is one
that pertains to a material issue of guilt.*? Said the
court in People v. Williams, “Deliberately false state-
ments to the police about matters that are within a
suspect’s knowledge and materially relate to his or
her guilt or innocence have long been considered
cogent evidence of consciousness of guilt, for they
suggest there is no honest explanation for incrimi-
nating circumstances.”* In fact, when a suspect lies
about a material matter, the jury at his trial may be
instructed that such an act may properly be deemed
a demonstration of guilt.1**

LIES ABOUT PERIPHERAL ISSUES: Although less in-
dicative of guilt than a lie about a material issue, lies
about peripheral issues, such as the following, may
also be viewed as incriminating:

* Suspect lied about his name, address, or DOB.™*

» Suspect lied about his travel plans, destination,

or point of origin.1*6

= Suspect lied that he wasn’t carrying ID.1*

» Suspect lied that he didn’t have a key to his

trunk.48

e Suspect lied that he didn’t own a car that was

registered to him.*°

* Suspect lied that he and the murder victim were

not married.!*

» Suspect lied when he said he didn’t know his

accomplice.’®!

141 people v. Carrillo (1995) 37 Cal.App.4th 1662, 1670.
142 See People v. Osslo (1958) 50 Cal.2d 75, 93.

183 (2000) 79 Cal.App.4th 1157, 1167.

144 See CALCRIM No. 362 (Spring 2013 ed.).
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SUSPECT GIVES INCONSISTENT STATEMENT: A suspect
who is making up a story while being questioned will
frequently give conflicting information, often be-
cause he forgot what he said earlier or because he
learned that his old story did not fit with the known
facts. This is an especially significant circumstance if
the conflict pertained to a material issue. For ex-
ample, in People v. Memro the California Supreme
Court pointed out that “patently inconsistent state-
ments to such a vital matter as the whereabouts of
[the murder victim] near the time he vanished had
no discernible innocent meaning and strongly indi-
cated consciousness of guilt.”152

SUSPECTS GIVE CONFLICTING STORIES: When two or
more suspects are being questioned separately, they
will often give conflicting stories because they do not
know what the other had said. For example, in a
stolen property case, People v. Garcia, one suspect
said the stolen TV he was carrying belonged to some
dude, but his companion said it belonged to the
suspect. The court said it sounded fishy.!53

Inconsistencies often frequently occur when offic-
ers stop a car and briefly question the occupants
separately about where they came from, where they
were going and why. Although these inconsistencies
will not necessarily establish grounds to arrest or
prolong the detention, they may naturally generate
some suspicion. For example, in U.S. v. Guerrero*>*
one of two suspected drug couriers said they had
come to Kansas City “to work construction,” while
the other said they were just visiting for the day. In
ruling that the officers had grounds to detain the pair
further, the court said that their “differing renditions
of their travel plans” was “most important to the
overall evaluation.”

145 See Florida v. Rodriguez (1984) 469 US 1, 6; People v. Turner (1994) 8 Cal.4th 137, 186.

146 See People v. Suennen (1980) 114 Cal.App.3d 192, 199; People v. Juarez (1973) 35 Cal.App.3d 631, 635.

147 See People v. Daugherty (1996) 50 Cal.App.4th 275, 286; People v. Loudermilk (1987) 195 Cal.App.3d 996, 1005.

148 See People v. Hunter (2005) 133 Cal.App.4th 371, 379, fn.5. ALSO SEE In re Lennies H. (2005) 126 Cal.App.4th 1232, 1238.

149 See People v. Carrillo (1995) 37 Cal.App.4th 1662, 1668-71.
150 See U.S. v. Raymond Wong (9th Cir. 2003) 334 F.3d 831.

151 See U.S. v. Holzman (9th Cir. 1989) 871 F.2d 1496, 1503. Also see U.S. v. Ayon-Meza (9th Cir. 1999) 177 F.3d 1130, 1133.
152 (1995) 11 Cal.4th 786, 843. Also see People v. Gravatt (1971) 22 Cal.App.3d 133, 137 [suspect claimed at first that item belonged
to his brother-in-law, then said he won it in a crap game]; People v. Shandloff (1985) 170 Cal.App.3d 372, 382.

153(1981) 121 Cal.AI;[Z)Bd 239, 246.
15+ (10th Cir.2007) 4

F.3d 784, 788. Also see U.S. v. Gill (8th Cir. 2008) 513 F.3d 836, 844-45.



INDEPENDENT WITNESS GAVE DIFFERENT STORY: Of-
ficers might reasonably believe that a suspect was
lying if his statement was in material conflict with
that of an independent witness who appeared to be
believable. Some examples:

» The suspect denied reports of several witnesses
who had told officers they had seen him arguing
with a woman who was later raped and killed.!*®

* A murder suspect told officers that he left home
at 8 AM. (after his employer had been killed), but
his mother said he left well before then.'>

* A man suspected of having murdered a woman

told officers that the woman had only been
missing a week or so, but the woman’s mother
said her daughter had been missing 3-4 weeks.!*’
UNBELIEVABLE STORIES: Although not a provable
lie, the suspect’s story may generate suspicion be-
causeitdidn’t make sense, or because it didn’t fit with
the known facts.!s8

» A suspected drug dealer who was stopped for a
traffic violation said he was driving from New
Jersey to San Jose to fix a computer server for a
company. “Yet if this were true,” said the court,
“it was surely curious that the San Jose company
would be willing to wait for Mr. Ludwig to drive
cross-country.”t> Plus there are lots of people in
San Jose (of all places) who can fix a server.

* A man who was found inside the locked apart-
ment of a robbery suspect claimed he was not the
suspect, but he couldn’t explain his presence
there.1¢?

» A suspected car thief said the car belonged to a
friend, but he didn’t know his friend’s last name.¢!

155 People v. Davis (1981) 29 Cal. 3d 814, 823.
156 People v. Spears (1991) 228 Cal.App.3d 1.
157 People v. Rogers (2009) 46 Cal.4th 1136, 1159.
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» When questioned by DEA agents at San Diego
International Airport, a woman who was carry-
ing $42,500 in cash inside a bag told them she
had obtained the bag from a man named “Samuel,”
a man she had just met at the airport and whose
last name she didn’t know.1¢?

= A burglary suspect told officers she was waiting
for a friend, but she didn’t know her friend’s
name; plus she said her friend would be arriving
on a BART train from San Jose, but there are no
BART stations in San Jose (at least until 2017).163

» A suspected rapist claimed he had been jogging,
but he wasn’t perspiring or breathing hard, nor
did he have a rapid pulse.'®*

AMBIGUOUS ANSWERS: Even though a suspect tech-
nically answered the officer’s questions, his answers
may be suspicious because they were ambiguous or
bewildering.1¢®

= Suspect “gave vague and evasive answers regard-
ing his identity.”1%

= Suspect gave an “unsatisfactory explanation” for
being where he was detained.

= Suspects could not explain what they were doing
in a residential area at 1:30 A.M.1%7

» Suspect gave “vague or conflicting answers to
simple questions about his itinerary.”1%8

e Suspect gave “vague” description of her travel
plans and she “could not remember the flight
details”

WITHHOLDING INFORMATION: A suspect’s act of with-
holding material information from officers is a suspi-
cious circumstance; e.g.,, murder suspect withheld
information about his relationship with the victim.1¢

158 See People v. Memro (1995) 11 Cal.4th 786, 843; In re Richard T. (1978) 79 Cal.App.3d 382, 388.

159 U.S. v. Ludwig (10th Cir. 2011) 641 F.3d 1243, 1249.
160 Hill v. California (1971) 401 U.S. 797, 803, fn.8.

161 People v. Cartwright (1999) 72 Cal.App.4th 1362, 1364 [“Any experienced officer hearing this frequently used but almost literally
incredible tale—provided by a driver who had no identification, no proof of registration, and a car with tabs which Department of
Motor Vehicles records showed did not belong to it—would have entertained a robust suspicion the car was stolen.”].

12 J.S. v. $42,500 (9th Cir. 2002) 283 F.3d 977, 981.
163 People v. Harris (1980) 105 Cal.App.3d 204, 212-13.
164 People v. Fields (1984) 159 Cal.App.3d 555, 564.

165 See U.S. v. Holzman (9th Cir. 1989) 871 F.2d 1496, 1504 [suspect “gave evasive responses to simple questions”].

166 pegple v. Adams (1985) 175 Cal.App.3d 855, 861.
167 People v. Hart (1999) 74 Cal.App.4th 479, 493.

18 J.S. v. Riley (8th Cir. 2012) 684 F.3d 758, 763. Also see U.S. v. Torres-Ramos (6th Cir. 2008) 536 F3 542, 552.

169 .S, v. Wong (9th Cir, 2003) 334 F.3d 831, 836.



KNOWING TOO MUCH: A favorite of mystery writers
for generations, a suspect’s act of providing officers
with information that could only have been known
by the perpetrator is so devastating that scores of
fictional murderers, upon realizing their error, have
felt compelled to immediately confess. Although he
did not immediately do so, the defendant in People v.
Spearswas caught in exactly such a trap.}”® Spears, an
employee of a Chili’s restaurant in Cupertino, shot
and killed the manager in the manager’s office shortly
before the restaurant was to open for the day. When
other employees arrived for work and Spears “dis-
covered” the manager’s body, he exclaimed, “He’s
been shot!” The manager had, in fact, been shot—
three times to the head—but the damage to his skull
was so extensive that only the killer would have
known he had been shot, not bludgeoned. Spears
was convicted.

Possession of Evidence

Another classic indication of guilt is that the sus-
pect possessed the fruits or instrumentalities of the
crime under investigation. But this one is a little more
complicated because there are actually two indepen-
dent legal issues: (1) Was the evidence “incriminat-
ing”? (2) Did the suspect actually “possess” it?

Types of incriminating evidence

There are essentially two types of incriminating
evidence that a suspect may possess: contraband and
circumstantial evidence of guilt. “Contraband” is
anything that is illegal to possess, e.g., stolen prop-
erty, child pornography, certain drugs, and illegal
weapons.'’! Possession of contraband automatically
results in probable cause.

170 (1991) 228 Cal.App.3d 1.
171 See U.S. v. Harrell (9th Cir. 2008) 530 F.3d 1051, 1057.
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The other type of incriminating evidence, circum-
stantial evidence of guilt, is any evidence in the
suspect’s possession that tends to—but does not
directly—establish probable cause. The following
are examples of circumstantial evidence of guilt:

= A suspected burglar possessed burglar tools.'”

» A suspected drug dealer possessed a “bundle of

small plastic baggies,”” or a “big stack or wad of
bills.”174

* A murder suspect possessed bailing wire; bailing

wire had been used to bind the victims.'”s
* Amurder suspect possessed “cut-off panty hose”;
officers knew the murderers had worn masksand
that cut-off panty hose are often used as masks.'”

* A man who had solicited the murder of his
estranged wife possessed a hand-drawn diagram
of his wife’s home and lighting system.}””

* Arobbery suspect possessed a handcuff key; the
victim had been handcuffed.!”®

» Asuspected car thiefpossessed a car with missing
or improperly attached license plates, indica-
tions of VIN plate tampering, switched plates, a
broken side window, or evidence of ignition
tampering.'”®

Types of “possession”

In addition to having probable cause to believe the
evidence is incriminating, officers must be able to
establish probable cause to believe the suspect “pos-
sessed” it. There are types of possession: actual and
constructive. Actual possession occursifthe evidence
“is in the defendant’s immediate possession or con-
trol.”1® Examples include evidence in the suspect’s
pockets or evidence that officers saw him discard or
try to hide.!®!

172 See Peoplev. Koelzer (1963) 222 Cal.App.2d 20, 25; People v. Stokes (1990) 224 Cal.App.3d 715, 721; Peoplev. Mack (1977) 66
Cal.App.3d 839, 859; People v. Taylor (1975) 46 Cal.App.3d 513, 518.

173 People v. Nonnette (1990) 221 Cal.App.3d 659, 666.

174 People v. Brueckner (1990) 223 Cal.App.3d 1500, 1505.
175 People v. Easley (1983) 34 Cal.3d 858, 872.

176 People v. Hill (1974) 12 Cal.3d 731, 763.

177 People v. Miley (1984) 158 Cal.App.3d 25, 35-36.

178 Horton v. California (1990) 496 U.S. 128, 130-1, 142.

179 See People v. James (1969) 1 Cal.App.3d 645, 648-49; People v. Russell (2000) 81 Cal.App.4th 96, 103.

180 In re Daniel G. (2004) 120 Cal.App.4th 824, 831.

181 See People v. Martino (1985) 166 Cal.App.3d 777, 790; Frazzini v. Superior Court (1970) 7 Cal.App.3d 1005, 1016.



In contrast, constructive possession exists if, al-
though officers did not see the suspect physically
possess the item, there was sufficient circumstantial
evidence that he had sole or joint control over it."®? In
the words of the Court of Appeal:

Constructive possession means the objectis not

in the defendant’s physical possession, but the

defendant knowingly exercises control or the

right to control the object.'®®
The question, then, is what constitutes sufficient
circumstantial evidence of sole or joint control? The
following circumstances are frequently cited by the
courts:

CONTRABAND IN SUSPECT’S RESIDENCE: It is usually
reasonable to infer that a suspect had control over
contraband or other evidence in common areas of his
home and in rooms over which he had joint or
exclusive control; e.g, the kitchen,’*in a light fix-
ture,'® in a bedroom.#

CONTRABAND IN A VEHICLE: The driver and all
passengers in a vehicle are usually considered to be
in control of items to which they had immediate
access or which were in plain view; e.g., on the
floorboard,'®” behind an armrest, '8 on a tape deck,'®
behind the back seat.!®

COMPANION IN POSSESSION: When officers have
probable cause to believe a person possesses contra-
band, they may also have probable cause to arrest his
companion for possession if there were facts that
reasonably indicated they were acting in concert.!*!
INDICIA: A suspect’s control over a certain place or
thing may be established by the presence of docu-

45

ments or other indicia linking him to the location;
e.g, rentreceipts, utility bills, driver’s license.*?

Other Relevant Circumstances

Apart from circumstances that are too obvious to
require discussion (e.g., confessions, fingerprint
match,'®®> DNA hit,’** showup or lineup ID'%%), the
following circumstances are frequently cited in es-
tablishing probable cause and reasonable suspicion:
SUSPECT’S PHYSICAL CONDITION: The fact that the
suspect was injured, dirty, out-of-breath, sweating,
or had torn clothing is highly suspicious if officers
reasonably believed that the perpetrator would have
been in such a condition.'*

SUSPECT’S RAP SHEET: While it is somewhat signifi-
cant that the suspect had been arrested or convicted
in the past, it is highly significant that the crime was
similar to the one under investigation.®’

GANG CLOTHING: Depending on the nature of the
crime, itmayberelevantthatthe suspectwaswear-
ing clothing that is associated with a street gang.1°®
ELECTRONIC COMMUNICATION RECORDS: More and
more, electronic communicationsrecords are provid-
ing officers with important information that estab-
lishes or helps to establish probable cause. Examples
include phone numbers dialed and the length of the
calls, cell site contact information (e.g., near scene of
the crime when the crime occurred), date and time
that a certain computer accessed a certain internet
site, the identity of the sender and receiver of an
email and when the communication occurred, the IP
address assigned to a particular computer.'*

182 See Maryland v. Pringle (2003) 540 U.S. 366, 372; People v. Montero (2007) 155 Cal.App.4th 1170, 1176.

183 In re Daniel G. (2004) 120 Cal.App.4th 824, 831.
184 See Ker v. California (1963) 374 U.S. 23, 36-37.
185 See People v. Magana (1979) 95 Cal.App.3d 453, 464.

186 See People v. Gabriel (1986) 188 Cal.App.3d 1261, 1265-66; Frazzini v. Superior Court (1979) 7 Cal.App.3d 1005, 1016.
187 See In re James M. (1977) 72 Cal.App.3d 133, 137-38; People v. Schoennauer (1980) 103 Cal.App.3d 398, 410.

18 See Maryland v. Pringle (2003) 540 U.S. 366, 372-73.
189 See People v. Newman (1971) 5 Cal.3d 48, 53.

190 See Rideout v. Superior Court (1967) 67 Cal.2d 471, 473-75; People v. Hill (1974) 12 Cal.3d 731, 749.
191 See People v. Vermouth (1971) 20 Cal.App.3d 746, 756; People v. Fourshey (1974) 38 Cal.App.3d 426, 430.
192 See People v. Nicolaus (1991) 54 Cal.3d 551, 575; People v. Williams (1992) 3 Cal.App.4th 1535.

193 See People v. Anderson (1983) 149 Cal.App.3d 1161, 1165.

194 See People v. Arevalo (2014) 225 Cal.App.4th 612; People v. Nelson (2008) 43 Cal.4th 1242, 1257-60.

195 See People v. Price (1991) 1 Cal.4th 324, 410.

19 See People v. Manis (1969) 268 Cal.App.2d 653, 661; People v. Kaurish (1990) 52 Cal.3d 648, 676.
197 See Brinegar v. United States (1949) 338 U.S. 160, 172; People v. Lim (2000) 85 Cal.App.4th 1289, 1298.

198 See U.S. v. Guardado (10th Cir. 2012) 699 F.3d 1220, 1223.
199 See People v. Andrino (1989) 210 Cal.App.3d 1395, 1401.
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Arrests

“An arrest is distinguished by the involuntary,
highly intrusive nature of the encounter.”

There is hardly anything that is more likely
to louse up a criminal’s day than hearing the
words: “You're under arrest.” After all, it
means the miscreant is now subject to an immedi-
ate, complete, and sometimes permanent loss of
freedom. As the United States Supreme Court ob-
served, an arrest is “the quintessential seizure of the
person.”?

For these reasons, arrests are subject to several
requirements that, as the Court explained, are in-
tended “to safeguard citizens from rash and unrea-
sonable interferences with privacy and from un-
founded charges of crime.”® As we will discuss in
this article, these requirements can be divided into
three categories:

(1) GROUNDS FOR ARREST: Grounds for an arrest

means having probable cause.

(2) MANNER OF ARREST: The requirements pertain-
ing to the arrest procedure include giving no-
tice, the use of deadly and non-deadly force,
the issuance and execution of arrest warrants,
restrictions on warrantless misdemeanor ar-
rests, searches incident to arrest, and entries of
homes to arrest an occupant.

(3) POST-ARREST PROCEDURE: In this category are
such things as booking, phone calls, attorney
visits, disposition of arrestees, probable cause
hearings, arraignment, and even “perp walks.”

! Cortez v. McCauley (10™ Cir. 2007) 478 F.3d 1108, 1115.
% California v. Hodari D. (1991) 499 U.S. 621, 624.

3 Brinegar v. United States (1949) 338 U.S. 160, 176.

* See Virginia v. Moore (2008) U.S.

Before we begin, it should be noted that there are
technically three types of arrests. The one we will be
covering in this article is the conventional arrest,
which is defined as a seizure of a person for the
purpose of making him available to answer pending
or anticipated criminal charges.* A conventional ar-
rest ordinarily occurs when the suspect was told he
was under arrest, although the arrest does not tech-
nically occur until the suspect submits to the officer’s
authority or is physically restrained.’®

The other two are de facto and traffic arrests. De
facto arrests occur inadvertently when a detention
becomes excessive in its scope or intrusiveness.® Like
all arrests, de facto arrests are unlawful unless there
was probable cause. A traffic arrest occurs when an
officer stops a vehicle after seeing the driver commit
an infraction. This is deemed an arrest because the
officer has probable cause, and the purpose of the
stop is to enforce the law, not conduct an investiga-
tion.” Still, these stops are subject to the rules per-
taining to investigative detentions.’

ProbableCause

Perhaps the most basic principle of criminal law is
that an arrest requires probable cause. In fact, this
requirement and the restrictions on force and
searches are the only rules pertaining to arrest
procedure that are based on the Constitution, which
means they are enforced by the exclusionary rule.
All the others are based on state statutes.’

[2008 WL 1805745] [“Arrest ensures that a suspect appears to answer charges and does

not continue a crime”]; Terry v. Ohio (1968) 392 U.S. 1, 16 [“[I]n traditional terminology,” arrests are “seizures of the person which
eventuate in a trip to the station house and prosecution for crime”].
® See California v. Hodari (1991) 499 U.S. 621, 626; Pen. Code §§ 841, 835.

¢ See Dunaway v. New York (1979) 442 U.S. 200, 212 [“the detention of petitioner was in important respects indistinguishable from
a traditional arrest”]; People v. Campbell (1981) 118 Cal.App.3d 588, 597.

”See People v. Hubbard (1970) 9 Cal.App.3d 827, 833 [“[T]he violator is, during the period immediately preceding his execution of
the promise to appear, under arrest.”]; U.S. v. $404,905 (8" Cir. 1999) 182 F.3d 643, 648 [“A traffic stop is not investigative; it is
a form of arrest, based upon probable cause”].

8 See Berkemer v. McCarty (1984) 468 U.S. 420, 439, fn.29.

°See People v. McKay (2002) 27 Cal.4* 601, 613-14 [“[N]early every circuit to address the issue [has] held that, once the officer
has probable cause to believe a violation of law has occurred, the constitutionality of the arrest does not depend upon compliance
with state procedures that are not themselves compelled by the Constitution.”].



Although we covered the subject of probable cause
at length in a series of articles last year, there are
some things that should be noted here.

DEFINED: Probable cause to arrest exists if there
was a “fair probability” or “substantial chance” that
the suspect committed a crime.*

WHAT PROBABILITY IS REQUIRED: Probable cause
requires neither a preponderance of the evidence,
nor “any showing that such belief be correct or more
likely true than false.”!! Consequently, it requires
something less than a 51% chance.?

ARRESTS “FOR INVESTIGATION”: Unlike officers on
television and in movies, real officers cannot arrest
suspects “for investigation” or “on suspicion” in
hopes of obtaining incriminating evidence by inter-
rogating them, putting them in a lineup, or conduct-
ing a search incident to arrest.’ This is because
probable cause requires reason to believe the person

actually committed a crime, not that he might have.

As the Supreme Court said, “It is not the function of
the police to arrest, as it were, at large and to use an
interrogating process at police headquarters in or-
der to determine whom they should charge.”**

MISTAKES OF LAW: There are two types of mistakes
of law that can occur when officers arrest someone.
First, there are mistakes as to the crime he commit-
ted; e.g., officers arrested the suspect for burglary,
but the crime he actually committed was defrauding
an innkeeper. These types of mistakes are immate-
rial so long as there was probable cause to arrest for
some crime.’®

The other type of mistake occurs when officers
were wrong in their belief that there was probable
cause to arrest. These types of mistakes render the
arrest unlawful.’®
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PREMATURE WARRANTLESS ARRESTS: Although of-
ficers may consider their training and experience in
determining whether probable cause to arrest ex-
ists, they must not jump to conclusions or ignore
information that undermines probable cause. This
is especially true if there was time to conduct further
investigation before making the arrest. As the Sev-
enth Circuit pointed out, “A police officer may not
close her or his eyes to facts that would help clarify
the circumstances of an arrest. Reasonable avenues
of investigation must be pursued.”?’

For example, in Gillan v. City of San Marino*®a
young woman told officers that, several months
earlier while attending high school, she had been
sexually molested by Gillan, her basketball coach. So
they arrested him—even though the woman was
unable to provide many details about the crime,
even though some of the details she provided were
inconsistent, even though she had a motive to lie
(she had “strong antipathy” toward Gillian because
of his coaching decisions), and even though they
surreptitiously heard Gillan flatly deny the charge
when confronted by the woman. After the DA re-
fused to file charges, Gillan sued the officers for false
arrest, and the jury awarded him over $4 million.

On appeal, the court upheld the verdict, noting
that the information known to the officers was “not
sufficiently consistent, specific, or reliable” to con-
stitute probable cause. Among other things, the
court noted that “[s]Jome of the allegations were
generalized and not specific as to time, date, or
other details, including claims of touching in the
gym. Other accusations concerning more specific
events either lacked sufficient detail or were incon-
sistent in the details provided.”

10 See [llinois v. Gates (1983) 462 U.S. 213, 244; U.S. v. Brooks (9" Cir. 2004) 367 F3 1128, 1133-34.

" Texas v. Brown (1983) 460 U.S. 730, 742.

12See Peoplev.Alcorn(1993) 15 Cal.App.4* 652, 655 [there was probable cause when only a 50% chance existed]; Peoplev. Tuadles
(1992) 7 Cal.App.4™ 1777, 1783 [“requires less than a preponderance of the evidence”].

13See Henry v. United States (1959) 361 U.S. 98, 101 [“Arrest on mere suspicion collides violently with the basic human right of
liberty.”]; Peoplev. Gonzalez (1998) 64 Cal.App.4" 432,439 [“Arrests made without probable cause in the hope that something might

turn up are unlawful.”].
* Gerstein v. Pugh (1975) 420 U.S. 103, 120, fn.21.

15 See People v. White (2003) 107 Cal.App.4*" 636, 641 [“[A]n officer’s reliance on the wrong statute does not render his actions
unlawful if there is a right statute that applies to the defendant’s conduct.”]; U.S. v. Turner (10th Cir. 2009) F.3d [2009 WL
161737][“[TTheprobablecauseinquiry...requiresmerelythatofficershadreasontobelievethatacrime—anycrime—occurred.”].

16 See People v. Teresinski (1982) 30 Cal.3d 822, 831.
17 BeVier v. Hucal (7" Cir. 1986) 806 F.2d 123, 128.
8(2007) 147 Cal.App.4* 1033.



In another case, Cortez v. McCauley," a woman
brought her two-year old daughter to an emergency
room in New Mexico because her daughter had said
that Cortez, an acquaintance, “hurt her pee pee.” A
nurse at the hospital notified police who immedi-
ately arrested Cortez at his home. After prosecutors
refused to file charges against him, Cortez sued the
officers for false arrest.

In ruling that the officers were not entitled to
qualified immunity, the Tenth Circuit pointed out
that they “did not wait to receive the results of the
medical examination of the child (the results were
negative), did not interview the child or her mother,
and did not seek to obtain a warrant.” Said the court,
“We believe that the duty to investigate prior to a
warrantless arrest is obviously applicable when a
double-hearsay statement, allegedly derived from a
two-year old, is the only information law enforce-
ment possesses.”

Warrantless Arrests

When officers have probable cause to arrest, the
courts prefer that they seek an arrest warrant.?’ But
they also understand that a rule prohibiting war-
rantless arrests would “constitute an intolerable
handicap for legitimate law enforcement.”?* Conse-
quently, warrantless arrests are permitted regard-
less of whether officers had time to obtain a war-
rant.?? As we will discuss, however, there are certain
statutory restrictions if the crime was a misde-
meanor.

Arrests for felonies and “wobblers”

If the suspect was arrested for a felony, the only
requirement under the Fourth Amendment and
California law is that they have probable cause.
That'’s also true if the crime was a “wobbler,” mean-

9 (10* Cir. 2007) 478 F.3d 1108.
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ing a crime that could have been prosecuted as a
felony or misdemeanor.?* Accordingly, if the crime
was a felony or wobbler, officers may make the
arrest at any time of the day or night® and it is
immaterial that the crime did not occur in their
presence.?

Arrests for misdemeanors

Because most misdemeanors are much less seri-
ous than felonies, there are three requirements (in
addition to probable cause) that must be satisfied if
the arrest was made without a warrant.

TIME OF ARREST: The arrest must have been made
between the hours of 6 AM. and 10 p.M. There are,
however, four exceptions to this rule. Specifically,
officers may make a warrantless misdemeanor ar-
rest at any time in any of the following situations:

(1) IN THE PRESENCE: The crime was committed in

the officers’ presence. (See the “in the presence
rule,” below.)

(2) DoMESTIC VIOLENCE: The crime was a domestic

assault or battery.

(3) CiTizEN’S ARREST: The arrest was made by a

citizen.

(4) PuBLic PLACE: The suspect was arrested in a

public place.?”

What is a “public” place? In the context of the
Fourth Amendment, itis broadly defined as any place
in which the suspect cannot reasonably expect pri-
vacy.?® Thus, a suspect is in a “public” place if he was
on the street or in a building open to the public.
Furthermore, the walkways and pathways in front
of a person’s home usually qualify as “public places”
because the public is impliedly invited to use them.?®
In fact, the Supreme Court has ruled that a suspect
who is standing at the threshold of his front door is
in a “public place.”*®

20 See Wong Sun v. United States (1963) 371 U.S. 471, 481-82 [“The arrest warrant procedure serves to insure that the deliberate,
impartial judgment of a judicial officer will be interposed between the citizen and the police”].

# Gerstein v. Pugh (1975) 420 U.S. 103, 113.

22 See United States v. Watson (1976) 423 U.S. 411, 423; U.S. v. Bueno-Vargas (9" Cir. 2004) 383 F.3d 1104, 1107, fn.4.
% See Carroll v. United States (1925) 267 U.S. 132 156; Pen. Code § 836(a)(3).

24 See People v. Stanfill (1999) 76 Cal.App.4" 1137, 1144.

%5 See Pen. Code § 840 [“An arrest for the commission of a felony may be made on any day and at any time of the day or night.”].

26 See Pen. Code § 836(a)(2).

27 See Pen. Code §§ 836(1); 840; People v. Graves (1968) 263 Cal.App.2d 719, 730.

% See United States v. Santana (1976) 427 U.S. 38, 42.
29 See Lorenzana v. Superior Court (1973) 9 Cal.3d 626, 629

30 See United States v. Santana (1976) 427 U.S. 38, 42.



THE “IN THE PRESENCE” RULE: As a general rule,
officers may not make warrantless misdemeanor
arrests unless they have probable cause to believe
the crime was committed in their “presence.”!In
discussing this requirement, the Court of Appeal
explained, “This simply means that such an arrest
may be made when circumstances exist that would
cause a reasonable person to believe that a crime has
been committed in his presence.”3?If the crime was
not committed in the officers’ presence, and if they
believe the suspect should be charged, they will
ordinarily submit the case to prosecutors for review.
They may not issue a citation in lieu of arrest.®

Although the “in the presence” requirement is an
“ancient common-law rule,”?* it is not mandated by
the Fourth Amendment.® Instead, it is based upon
a California statute,* which means that evidence
cannot be suppressed for a violation of this rule.’”
What is “presence?” A crime is committed in the
“presence” of officers if they saw it happening, even
if they needed a telescope.®® A crime is also commit-
ted in the officers’ presence if they heard or smelled
something that reasonably indicated the crime was
occurring; e.g., officers overheard a telephone con-
versation in which the suspect solicited an act of
prostitution, officers smelled an odor of marijuana.®
The question arises: Is a crime committed in the
officers’ presence if they watched a video of the
suspect committing it at an earlier time? It appears
the answer is no.** What if officers watched it live on
a television or computer monitor? While there is no
direct authority, it would appear that the crime
would be occurring in their presence because there
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does not seem to be a significant difference between
watching a crime-in-progress on a computer screen
and watching it through a telescope.

While the courts frequently say that the “in the
presence” requirementmustbe “liberally construed,”*
it will not be satisfied unless officers can testify,
“based on [their] senses, to acts which constitute
every material element of the misdemeanor.”*? In
making this determination, however, officers may
rely on circumstantial evidence and reasonable
inferences based on their training and experience.
For example, in People v. Steinberg® an LAPD
officer received information that the defendant was
abookieandthathe wasworkingoutofhisrooming
house. The officer went there and, from an open
window, saw the defendant sitting near several
items that indicated to the officer, an expert in
illegal gambling, that the defendant was currently
engaged in bookmaking. As the officer testified, the
room “contained all the equipment and accoutre-
ment commonly found in the rendezvous of the
bookmaker.” In ruling that the crime of bookmak-
ing had been committed in the officer’s presence, the
courtnoted, “Inthe room whereappellanthad been
seen engaged in his operations, the telephone was
onhisdeskonwhichlaythe National Daily Reporter
and nearby were racing forms, pencils and ball
pointpens....One sheetof paper was an ‘owe sheet’
on which was a record of the moneys owed by the
bettors to the bookmaker, or the sum due from the
latter to the bettors.”

Similarly, in a shoplifting case, People v. Lee**
an officer in an apparel store saw Lee walk into
the

31 See Pen. Code § 836(a)(1); People v. Johnson (1981) 123 Cal.App.3d 495, 499.

32 People v. Bradley (1957) 152 Cal.App.2d 527, 532.

3 See Penal Code § 853.6(h) [notice to appear is authorized only if the suspect is “arrested”]

34 United States v. Watson (1976) 423 U.S. 411, 418.

% See Barry v. Fowler (9" Cir. 1990) 902 F.2d 770, 772; Woods v. City of Chicago (7" Cir. 2001) 234 F.3d 979 995; U.S. v. McNeill (4™
Cir. 2007) 484 F.3d 301, 311. NOTE: The United States Supreme Court has not ruled on the issue. See Atwater v. City of Lago

Vista (2001) 532 U.S. 318, 340, fn11.
36 Pen. Code § 836(a)(1).
37 See People v. McKay (2002) 27 Cal.4" 601, 608.

% See Royton v. Battin (1942) 55 Cal.App.2d 861, 866 [officer observed fish and game code violations by means of telescope].
39 See People v. Cahill (1958) 163 Cal.App.2d 15, 19 [officer overheard solicitation of prostitution]; In re Alonzo C. (1978) 87
Cal.App.3d 707, 712 [“The test is whether the misdemeanor is apparent to the officer’s senses.”].

*0 See Forgie-Buccioni v. Hannaford Brothers, Inc. (1** Cir. 2005) 413 F.3d 175, 180 [“Although Officer Tompkins watched a
partial videotape of Plaintiff allegedly shoplifting, neither Officer Tompkins nor any other police officer observed Plaintiff
shoplifting.”]. ** See In re Alonzo C. (1978) 87 Cal.App.3d 707, 712 [“The term ‘in his presence’ is liberally construed.”].

*2 In re Alonzo C. (1978) 87 Cal.App.3d 707, 713.

*3(1957) 148 Cal.App.2d 855. ALSO SEE People v. Bradley (1957) 152 Cal.App.2d 527 [bookmaking].

*(1984) 157 Cal.App.3d Supp. 9.



fitting room carrying five items of clothing. But
when she left the room, she was carrying only three,
which she returned to the clothing racks. The officer
then checked the fitting room and found only one
item, which meant that one was unaccounted for.
So when Lee left the store, the officer arrested her
and found the missing item in her purse. On appeal,
Lee claimed the arrest was unlawful because the
officer had not actually seen her conceal the mer-
chandise in her purse. It didn’t matter, said the
court, because the term “in the presence” has “his-
torically been liberally construed” and thus “[n]either
physical proximity nor sight is essential.”

EXCEPTIONS TO THE “IN THE PRESENCE” RULE: Ar-
rests for the following misdemeanors are exempt
from the “in the presence” requirement,* presum-
ably because of the overriding need for quick action:
ASSAULT AT SCHOOL: Assault or battery on school
property when school activities were occurring.*
CARRYING LOADED GUN: Carrying a loaded firearm in

a public place.

GUN IN AIRPORT: Carrying a concealed firearm in an

airport.

DOMESTIC VIOLENCE PROTECTIVE ORDER: Violating a

domestic violence protective order or restraining

order if there was probable cause to believe the

arrestee had notice of the order.

DOMESTIC VIOLENCE: Assault on a spouse, cohabi-

tant, or the other parent of the couple’s child.

ASSAULT ON ELDER: Assault or battery on any person

aged 65 or older who is related to the suspect by

blood or legal guardianship.

ASSAULT ON FIREFIGHTER, PARAMEDIC: Assault on a

firefighter, EMT, or paramedic engaged in the

performance of his duties.

DUI pLus: Even though officers did not see the

suspect driving a vehicle, they may arrest him for
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DUI if, (1) based on circumstantial evidence, they
had probable cause to believe he had been driving
while under the influence; and (2) they had prob-
able cause to believe that one or more of the
following circumstances existed:
* He had been involved in an auto accident.
» He was in or about a vehicle obstructing a
roadway.
* He would not be apprehended unless he
was immediately arrested.
* He might harm himself or damage property
if not immediately arrested.
* He might destroy or conceal evidence unless
immediately arrested.
= His blood-alcohol level could not be accu-
rately determined if he was not immediately
arrested.

In addition, officers who have probable cause to
arrest a juvenile for the commission of any misde-
meanor may do so regardless of whether the crime
was committed in their presence.*®

“STALE” MISDEMEANORS: Even though a misde-
meanor was committed in the officers’ presence,
there is a long-standing rule that they may not arrest
the suspect if they delayed doing so for an unreason-
ably long period of time.*” This essentially means that
officers must make the arrest before doing other
things that did not appear to be urgent. As the court
explained in Jackson v. Superior Court, “[T]he officer
must act promptly in making the arrest, and as soon
as possible under the circumstances, and before he
transacts other business.”*

Note that because this rule is not based on the
Fourth Amendment, a violation cannot result in the
suppression of evidence. Still, a lengthy delay should
be considered by officers in determining whether the
suspect should be cited and released.

* See Pen. Code § 243.5 [school assault]; Pen. Code § 12031(a)(3) [loaded firearm]; Pen. Code § 836(e) [firearm at airport]; Pen.
Code § 836(c)(1) [domestic violence protective order]; Pen. Code § 836(d) [domestic violence]; Pen. Code § 836(d) [assault on
elder]; Pen. Code § 836.1 [assault on firefighter, paramedic]; Veh. Code § 40300.5 [DUI].

*6 See Welf. & Inst. Code § 625; In re Samuel V. (1990) 225 Cal.App.3d 511.

*7See Peoplev. Craig (1907) 152 Cal.42,47; Hillv. Levy (1953) 117 Cal.App.2d 667,671; Greenv. DMV (1977) 68 Cal.App.3d 536,
541; Peoplev.Hampton (1985) 164 Cal.App.3d 27,30 [“Suchanarrestmustbe made atthe time of the offense orwithinareasonable
time thereafter.”]. NOTE: The rule seemsto have beentraceable to the common law. See Reginav. Walker 25 Eng.Law&Eequity 589.
ALSO SEE Wahlv. Walter (1883) 16 N.W. 397, 398 [“The officer must at once set about the arrest, and follow up the effort until
the arrest is effected.”]; Jackson v. Superior Court (1950) 98 Cal.App.2d 183, 188 [“such limitation.. . has for long been a part of
the common-law preceding the statutes in the various states”].

8 (1950) 98 Cal.App.2d 183, 185. Quoting from Oleson v. Pincock (1926) 251 P. 23, 26.



Warrant Arrests

As noted earlier, an arrest is lawful under the
Fourth Amendment if officers have probable cause.
What, then, is the purpose of seeking an arrest
warrant? After all, the United States Supreme Court
has pointed out that it “has never invalidated an
arrest supported by probable cause solely because
the officers failed to secure a warrant.”*

There are esentially four situations in which offic-
ers will apply for a warrant. First, if the suspect has
fled or if officers will otherwise be unable to make
an immediate arrest, they may seek a warrant in
order to download the arrest authorization into an
arrest-warrant database such as NCIC. Second, as
we will discuss later, an arrest warrant will ordi-
narily be required if officers will need to forcibly
enter the suspect’s residence to make the arrest.
Third, as discussed earlier, a warrant may be re-
quired if the crime was a misdemeanor that was not
committed in an officer’s presence. Finally, if offic-
ers are uncertain about the existence of probable
cause, they may seek an arrest warrant so as to
obtain a judge’s determination on the issue which,
in most cases, will also trigger the good faith rule.>
Apart from these practical reasons for seeking an
arrest warrant, there is a philosophical one: the
courts prefers that officers seek warrants when pos-
sible because, as the United States Supreme Court
explained, they prefer to have “a neutral judicial
officer assess whether the police have probable
cause.” >

* Gerstein v. Pugh (1975) 420 U.S. 103, 113.
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The basics

Before we discuss the various types of arrest
warrants that the courts can issue, it is necessary to
cover the basic rules and principles that govern the
issuance and execution of arrest warrants.

WARRANTS ARE COURT ORDERS: An arrest warrant
is a court order directing officers to arrest a certain
person if and when they locate him.>? Like a search
warrant, an arrest warrant “is not an invitation that
officers can choose to accept, or reject, or ignore, as
they wish, or think, they should.”*

WHEN A WARRANT TERMINATES: An arrest warrant
remains valid until it is executed or recalled.>*

CHECKING THE WARRANT’S VALIDITY: Officers are
not required to confirm the propriety of a warrant
that appears valid on its face.’® They may not,
however, ignore information that reasonably indi-
cates the warrant was invalid because, for example,
it had been executed or recalled, or because prob-
able cause no longer existed.>® [Case-in-point: The
Carter County Sheriff’s Department in Tennessee
recently discovered an outstanding warrant for the
arrest of J.A. Rowland for passing a $30 bad check.
The warrant had been issued in 1928, and was
payable to a storage company that ceased to exist
decades ago. Said the sheriff with tongue in cheek,
“This is still a legal document. We'll have to start a
manhunt for this guy.”]

INVESTIGATING THE ARRESTEE’S IDENTITY: An arrest
will ordinarily be upheld if the name of the arrestee
and the name of the person listed on the warrant

50 See United States v. Leon (1984) 468 U.S. 897; People v. Palmer (1989) 207 Cal.App.3d 663, 670.

1Steagaldv. United States (1981) 451 U.S. 204, 212. ALSO SEE Wong Sunv. United States (1963) 371 U.S.471,481-82 [“The arrest
warrantprocedureservestoinsurethatthedeliberate,impartialjudgmentofajudicial officer willbeinterposed betweenthecitizen
and the police, to assess and weightand credibility of the information which the complaining officer adduces as probable cause.”].
%2See Pen. Code §§ 816 [“A warrant of arrest shall be directed generally to any peace officer ...and may be executed by any of those
officers to whom it may be delivered.”].

53 People v. Fisher (2002) 96 Cal.App.4" 1147, 1150. ALSO SEE Code of Civil Procedure § 262.1 [“A sheriff or other ministerial officer
is justified in the execution of, and shall execute, all process and orders regular on their face”].

5* See People v. Bittaker (1989) 48 Cal.3d 1046, 1071 [“Once an individual is arrested and is before the magistrate, the ‘complaint’
is functus officio” [“having served its purpose”]; People v. Case (1980) 105 Cal.App.3d 826, 834.

5 See Herndon v. County of Marin (1972) 25 Cal.App.3d 933, 937 [“It is not [the officer’s] duty to investigate the procedure which
led to the issuance of the warrant, nor is there any obligation on his part to pass judgment upon the judicial act of issuing the warrant
or to reflect upon the legal effect of the adjudication. On the contrary, it is his duty to make the arrest.”].

%6 See Milliken v. City of South Pasadena (1979) 96 Cal.App.3d 834, 842 [“But if [the officer] had actual knowledge that the arrest
warrant did not constitute the order of the court because it had been recalled, then he could not rely upon the warrant.”]; People
v. Fisher (2002) 96 Cal.App.4" 1147, 1151 [court notes that “perhaps there could be circumstances where law enforcement
officers, at the time they execute a warrant, are confronted with facts that are so fundamentally different from those upon which the
warrant was issued that they should seek further guidance from the court”].



were the same.®” But officers may not ignore objec-
tive facts that reasonably indicate the person they
were arresting was not, in fact, the person named in
the warrant; e.g.,, discrepancy in physical descrip-
tion, date of birth.>®

CONFIRMING THE WARRANT: To make sure that an
arrest warrant listed in a database had not been
executed or recalled, officers will ordinarily confirm
that it is still outstanding.

WARRANTS SENT BY EMAIL OR FAX: An arrest warrant
orawarrantabstractsent from one agency to another
via email or fax has the same legal force as the
original warrant.®

TIME OF ARREST: Officers may serve felony arrest
warrants at any hour of the day or night.®* However,
misdemeanor warrants may not be served between
the hours of 10 p.M. and 6 A.M. unless, (1) officers
made the arrest in a public place, (2) the judge who
issued the warrant authorized night service, or (3)
the arrestee was already in custody for another
offense.5?

The question has arisen on occasion: If officers
are inside a person’s home after 10 p.M. because, for
instance, they are taking a crime report, can they
arrest an occupant if they should learn that he is
wanted on a misdemeanor warrant that is not
endorsed for night service? Although there is no case
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law directly on point, the California Court of Appeal
has pointed out that the purpose of the time limit on
misdemeanor arrests “is the protection of an
individual’s right to the security and privacy of his
home, particularly during night hours and the avoid-
ance of the danger of violent confrontations inher-
ent in unannounced intrusion at night.”®* [t is at
least arguable that none of these concerns would be
implicated if officers had been invited in. But, again,
the issue has not been decided.

Conventional arrest warrants

A conventional arrest warrant—also known as a
complaint warrant—is issued by a judge after pros-
ecutors charged the suspect with a crime.®* Such a
warrant will not, however, be issued automatically
simply because a complaint had been filed with the
court. Instead, a judge’s decision to issue one—like
the decision to issue a search warrant—must be
based on facts that constitute probable cause.®® For
example, a judge may issue a conventional arrest
warrant based on information contained in an
officer’s sworn declaration, which may include po-
lice reports and written statements by the victim or
witnesses, so long as there is reason to believe the
information is accurate. As the California Supreme
Court explained:

57See Powe v. City of Chicago (7" Cir. 1981) 664 F.2d 639, 645 [“An arrest warrant that correctly names the person to be arrested
generally satisfies the fourth amendment’s particularity requirement, and no other description of the arrestee need be included in
the warrant.”]; Wanger v. Bonner (5" Cir. 1980) 621 F.2d 675, 682 [“Generally, the inclusion of the name of the person to be arrested
on the arrest warrant constitutes a sufficient description”].

6 See Robinson v. City and County of San Francisco (1974) 41 Cal.App.3d 334, 337 [“the police officers did not consider any of the
proffered identification when making the arrest”]; Smith v. Madruga (1961) 193 Cal.App.2d 543, 546 [“[T]he arrest was unlawful
if the arresting officer failed to use reasonable prudence and diligence to determine whether the party arrested was actually the one
described in the warrant.”].

59 See U.S. v. Martin (7" Cir. 2005) 399 F.3d 879, 881 [“Police guarded against that risk [of recall of execution] by checking to see
whether the charge remained unresolved.”].

0 See Pen. Code § 850; People v. McCraw (1990) 226 Cal.App.3d 346, 349 [“A warrant may be sent by any electronic method and
is just as effective as the original.”].

1 See Pen. Code § 840; People v. Schmel (1975) 54 Cal.App.3d 46, 51.

¢z See Pen. Code § 840. NOTE: No suppression: A violation of the time restriction will not result in suppression. See People v. McKay
(2002) 27 Cal.4" 601, 605 [“[Clompliance with state arrest procedures is not a component of the federal constitutional inquiry.”];
People v. Whitted (1976) 60 Cal.App.3d 569, 572 [“The limitation on night-time arrest under misdemeanor warrants is of statutory,
rather than constitutional, origin.”].

%3 People v. Whitted (1976) 60 Cal.App.3d 569, 572.

%4 See Pen. Code §§ 806, 813(a).

 See Steagald v. United States (1981) 451 U.S. 204, 213 [“An arrest warrant is issued upon a showing that probable cause exists
to believe that the subject of the warrant has committed an offense.”]; People v. Case (1980) 105 Cal.App.3d 826, 832 [court notes
that Ramey arrest warrants are “generally accompanied by copies of police reports, which advised the magistrate of the factual basis
for the complainant’s belief that the named individual had committed a felony offense.”].



The information in the complaint or affidavit
in support thereof must either (1) state facts
within the personal knowledge of the affiant or
complainant directly supportive of allegations
in the complaint that the defendant committed
the offense; or (2) when such stated facts are
not within the personal knowledge of the affi-
ant or complainant, further state facts relating
to the identity and credibility of the source of
the directly incriminating information.®

MISDEMEANOR WARRANTS: Warrants may be is-
sued for misdemeanors, as well as felonies.®”

REQUIRED INFORMATION: The warrant must include
the name of the person to be arrested, the date and
time it was issued, the city or county in which it was
issued, the name of the court, and the judge’s signa-
ture.® The warrant must also contain the amount of
bail or a “no bail” endorsement.*

JoHN DOE WARRANTS: If officers don’t know the
suspect’s name, they may obtain a John Doe war-
rant, but it must contain enough information about
the suspect to sufficiently reduce the chances of
arresting the wrong person.” As the court explained
in People v. Montoya, “[A] John Doe warrant must
describe the person to be seized with reasonable
particularity. The warrant should contain sufficient
information to permit his identification with rea-
sonable certainty.””* Similarly, the court in Powe v.
City of Chicago noted that, “[w]hile an arrest war-
rant may constitutionally use such arbitrary name
designations, it may do so only if, in addition to the
name, it also gives some other description of the
intended arrestee that is sufficient to identify him.””?

¢ In re Walters (1975) 15 Cal.3d 738, 748.
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For example, in U.S. v. Doe, where the person
named on the arrest warrant was identified only as
“John Doe a/k/a Ed,” the court ruled the warrant
was invalid because “the description did not reduce
the number of potential subjects to a tolerable
level.””? Thus, a John Doe warrant should include,
in addition to a physical description, any informa-
tion that will help distinguish the arrestee, such as
his home or work address, a description of the
vehicles he drives, the places where he hangs out,
and the names of his associates.”* Whenever pos-
sible, a photo of the suspect should also be included.
IF THE WARRANT CONTAINS AN ADDRESS: There are
two reasons for including the suspect’s address on an
arrest warrant. First, as just noted, if it’s a John Doe
warrant an address may be necessary to help iden-
tity him.”> Second, the address may assist officers in
locating the suspect. Otherwise, an address on a
warrant serves no useful purpose. As the court ob-
served in Cuerva v. Fulmer, “In an arrest warrant,
unlike a search warrant, the listed address is irrel-
evant to its validity and to that of the arrest itself.””®
The question has arisen: Does the inclusion of an
address on a warrant constitute authorization to
enter and search the premises for the arrestee? The
answer is no.”” As we will discuss later, officers
cannot enter aresidence to execute an arrest warrant
unless they have probable cause to believe that the
suspect lives there, and that he is now inside. Thus,
the legality of the entry depends on whether the
officers have this information, not whether the
residence is listed on the warrant.

¢7See Pen. Code §§ 813 [felony warrants], 1427 [misdemeanor warrants]; U.S. v. Clayton (8" Cir. 2000) 210 F.3d 841, 843 [“We
agree with those courts that have held that [the arrest warrant requirement is satisfied] with equal force to misdemeanor warrants.”
Citations omitted]; U.S. v. Spencer (2" Cir. 1982) 684 F.2d 220, 224 [“In determining reasonableness, the nature of the underlying
offense is of no moment.”]; Howard v. Dickerson (10" Cir. 1994) 34 F.3d 978, 981 [misdemeanor warrant is sufficient].

%8 See Pen. Code § 815.

% See Pen. Code § 815a.

70 See Pen. Code § 815 [if the arrestee’s name is unknown, he “may be designated therein by any name”].

71(1967) 255 Cal.App.2d 137, 142.

72 (7™ Cir. 1981) 664 F.2d 639, 647.

73 (3d Cir. 1983) 703 F.2d 745, 748.

¢ See People v. Montoya (1967) 255 Cal.App.2d 137, 142 [an arrestee might be sufficiently identified “by stating his occupation,
his personal appearance, peculiarities, place or residence or other means of identification”].

75 See U.S. v. Stinson (D. Conn. 1994) 857 F.Supp. 1026, 1031, fn.8 [“[TThe address may play a vital role where the officers have
a John Doe warrant.”].

76 (E.D. Pa. 1984) 596 F.Supp. 86, 90.

’7See Wangerv. Bonner 621F.2d 675, 682 [court rejects the argument that “the inclusion of an address for the person to be arrested
in the warrant provided the deputies with a reasonable basis for the belief that the [arrestee] could be found within the premises”].



Ramey warrants

In contrast to conventional arrest warrants,
Ramey warrants are issued before a complaint
has been filed against the suspect. The question
arises: Why would officers seek a Ramey warrant
instead of a conventional warrant? The main reason
is that they cannot obtain a conventional warrant
be- cause, although they have probable cause,
they do not have enough incriminating evidence to
meet the legal standard for charging. So they seek
a Ramey warrant—also known as a “Warrant of
Probable Cause for Arrest”’®—in hopes that by
questioning the suspect in a custodial setting, by
placing him in a physical lineup, or by utilizing
some other investi- gative technique, they can
convert their probable cause into proof beyond a
reasonable doubt.

The procedure for obtaining a Ramey warrant—
felony or misdemeanor’°—is essentially the same as
the procedure for obtaining a search warrant. Spe-
cifically, officers must do the following:

(1) Prepare declaration: Officers must prepare a
“Declaration of Probable Cause” setting forth
the facts upon which probable cause is based.

(2) Prepare Ramey warrant: Officers will also
complete the Ramey warrant which must con-
tain the following: the arrestee’s name, the
name of the court, name of the city or county
in which the warrant was issued, a direction to
peace officers to bring the arrestee before a
judge, the signature and title of issuing judge,
the time the warrant was issued, and the
amount of bail (if any).%° See page 11 for a
sample Ramey warrant.

(3) Submit to judge: Officers submit the declara-
tion and warrant to a judge. This can be done
in person, by fax, or by email.®!

78 Pen. Code § 817.
72 See Pen. Code §§ 817(a)(2), 840.
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Other arrest warrants

The following are the other kinds of warrants that
constitute authorization to arrest:

STEAGALD WARRANT: This is a combination search
and arrest warrant which is required when officers
forcibly enter the home of a third person to arrest the
suspect; e.g., the home of the suspect’s friend or
relative. See “Entering a Home to Arrest an Occu-
pant,” below. Also see Page 11 for a sample Steagald
warrant.

INDICTMENT WARRANT: An indictment warrant is
issued by a judge on grounds that the suspect had
been indicted by a grand jury.®?

PAROLE VIOLATION WARRANT: Issued by the parole
authority when there is probable cause to believe that
a parolee violated the terms of release.®

PROBATION VIOLATION WARRANT: [ssued by a judge
based on probable cause to believe thata probationer
violated the terms of probation.®*

BENCH WARRANT: Issued by a judge when a defen-
dant fails to appear in court.®

WITNESS FTA WARRANT: Issued by a judge for the
arrest of a witness who has failed to appear in court
after being ordered to do so0.%

Arrest Formalities

Under California law, there are three technical
requirements with which officers must comply when
making an arrest. They are as follows:

NoTiFicATION: Officers must notify the person
that he is under arrest.®” While this is usually accom-
plished directly (“You're under arrest”), any other
words or conduct will suffice if it would have indi-
cated to a reasonable person that he was under
arrest; e.g., suspect was apprehended following a
pursuit,® officer took the suspect by the arm and

80 See Pen. Code §§ 815, 815a, 816; People v. McCraw (1990) 226 Cal.App.3d 346, 349.
8 See Pen. Code § 817(c). NOTE: For information on the procedure for obtaining a warrant by fax or email, see the chapter on arrest

warrants in California Criminal Investigation.
82 See Pen. Code § 945.

83 See Pen. Code § 3060.

84 See Pen. Code § 1203.2.

8 See Pen. Code §§ 978.5; 813(c); 853.8; 983; Allison v. County of Ventura (1977) 68 Cal.App.3d 689, 701-2

86 See Code of Civil Procedure § 1993.
87 See Pen. Code § 841.

88 See People v. Sjosten (1968) 262 Cal.App.2d 539, 545; Lowry v. Standard Oil Co. (1942) 54 Cal.App.2d 782, 791.



told him he had a warrant for his arrest.®? Further-
more, notification is unnecessary if the suspect was
apprehended while committing the crime.”

SPECIFY AUTHORITY: Officers must notify the sus-
pect of their authority to make the arrest.”! Because
this simply means it must have been apparent to the
suspect that he was being arrested by a law enforce-
ment officer, this requirement is satisfied if the
officer was in uniform or he displayed a badge.”

SPECIFY CRIME: If the suspect wants to know what
crime he is being arrested for, officers must tell
him.” (As noted earlier, it is immaterial that officers
specified the “wrong” crime.)

Searches Incident to Arrest

When officers arresta suspect, they may ordinarily
conduct a limited search to locate any weapons or
destructible evidenceinthearrestee’s possessionand
in the immediate vicinity. This type of search—
known as a search incident to arrest—may be made
as a matter of routine, meaning that officers will not
be required to prove there was reason to believe they
would find weapons or evidence in the places they
searched. As the United States Supreme Court ex-
plained:

The authority to search the person incident to a
lawful custodial arrest, while based upon the
need to disarm and to discover evidence, does
not depend on what a court may later decide
was the probability in a particular arrest situ-
ation that weapons or evidence would in fact
be found upon the person of the suspect.’*

8 See Peoplev. Vasquez (1967) 256 Cal.App.2d 342
% See Peoplev. Kelley (1969) 3 Cal.App.3d 146, 151.
91 Pen. Code § 841.
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Requirements

Officers may conduct a search incident to arrest
if the following circumstances existed:

(1) Probable cause: There must have been prob-
able cause to arrest the suspect.

(2) Custodial arrest: The arrest must have been
“custodial” in nature, meaning that officers
had decided to transport the arrestee to jail, a
police station, a detox facility, or a hospital.

(3) Contemporaneous search: The search must
have occurred promptly after the arrest was
made.”

Scope of search

The following places and things may be searched
incident to an arrest:

ARRESTEE’S CLOTHING: Officers may conduct a
“full search” of the arrestee.”® Although the term
“full search” is vague, the courts have ruled that it
permits a more intensive search than a pat down;
and that it entails a “relatively extensive explora-
tion” of the arrestee, including his pockets.”

A more invasive search can never be made as a
routine incident to an arrest.”® For example, officers
may not conduct a partial strip search or reach
under the arrestee’s clothing. Such a search would
almost certainly be permitted, however, if, (1) offic-
ers had probable cause to believe the suspect was
concealing a weapon or evidence that could be
destroyed or corrupted if not seized before the sus-
pect was transported, and (2) they had probable
cause to believe the weapon or evidence was located

92 See People v. Logue (1973) 35 Cal.App.3d 1, 5 [“A police officer’s uniform is sufficient indicia of authority to make the arrest.”].
% Pen. Code § 841. NOTE: Specifying the crime is not required under the Fourth Amendment, but it is considered “good police

practice.” See Devenpeck v. Alford (2004) 543 U.S. 146, 155 [“While it is assuredly good police practice to inform a person of the
reason for his arrest at the time he is taken into custody, we have never held that to be constitutionally required.”].

9 United States v. Robinson (1973) 414 U.S. 218, 235.

% See United States v. Robinson (1973) 414 U.S. 218, 234-35 [“It is scarcely open to doubt that the danger to an officer is far greater

in the case of the extended exposure which follows the taking of a suspect into custody and transporting him to the police station.”];

Gustafson v. Florida (1973) 414 U.S. 260, 265.

% United States v. Robinson (1973) 414 U.S. 218, 235.

9 United States v. Robinson (1973) 414 U.S. 218, 227.

% See United States v. Robinson (1973) 414 U.S. 218, 236 [“While thorough, the search partook of none of the extreme or patently

abusive characteristics which were held to violate the Due Process Clause”].



in the place or thing that was searched.”” Moreover,
such a search would have to be conducted in a place
and under circumstances that would adequately
protect the arrestee’s privacy.®

ConTAINERS: Officers may search containers in
the arrestee’s immediate control when he was ar-
rested (e.g., wallet, purse, backpack, hide-a-key
box, cigarette box, pillbox, envelope'®?), even if he
was not carrying the item when he was arrested,
and even if officers knew he was not the owner.1%2
CELL PHONES: This is currently a hot topic: Can
officers search the arrestee’s cell phone for evidence
pertainingtothecrimeforwhichhewasarrested?%
Atleasttwo federal circuit courts have upheld such
searches in published opinions,** while some dis-
trict courts have ruled otherwise.'?® Stay tuned.

PAGERS: There is limited authority for retrieving
numerical data from pagers in the arrestee’s posses-
sion if such information would constitute evidence
of the crime under investigation.!%

ITEMS TO GO WITH ARRESTEE: If the arrestee wants
to take an item with him, and if officers permit it,
they may search the item.’

VEHICLES: Officers may search the passenger com-
partment of a vehicle in which the arrestee was an
occupant.108
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RESIDENCES: If the suspect was arrested inside a
residence, officers may search places and things in
the area within his grabbing or lunging distance at
the time he was arrested.'* Officers may also search
the area “immediately adjoining” the place of ar-
rest—even if it was not within his immediate con-
trol—but these searches must be limited to spaces in
which a potential attacker might be hiding.!*’ [For a
more detailed discussion of this subject, see the 2005
article entitled “Searches Incident to Arrest” on -
Online.]

Use of Force

Itis, of course, sometimes necessary to use force to
make an arrest.!'! In fact, the Eleventh Circuit pointed
out that “the use of force is an expected, necessary
part of a law enforcement officer’s task of subduing
and securing individuals suspected of committing
crimes.”!1? The question arises: How does the law
distinguish between permissible and excessive force?
The short answer is that force is permissible if it was
reasonably necessary.!'’* “When we analyze exces-
sive force claims,” said the Ninth Circuit, “our initial
inquiry is whether the officers’ actions were objec-
tively reasonable in light of the facts and circum-
stances confronting them.”!1*

% NOTE: While more intrusive searches based on reasonable suspicion are permitted at jail before the arrestee is admitted into the
general population (see Pen. Code § 4030(f)), we doubt that anything less than probable cause would justify such a search in the field.
10 See [llinois v. Lafayette (1983) 462 U.S. 640, 645 [“[T]he interests supporting a search incident to arrest would hardly justify
disrobing an arrestee on the street”].

101 See United States v. Robinson (1973) 414 U.S. 218, 223; In re Humberto 0. (2000) 80 Cal.App.4™* 237, 243.

192 See Chimel v. California (1969) 395 U.S. 752, 763.

103 See U.S. v. Skinner (E.D. Tenn. 2007) 2007 WL 1556596] [“To say that case law is substantially undeveloped as to what rights
are accorded a cell phone’s user, particularly in these circumstances, would be an understatement.”].

104 See U.S. v. Finley (5" Cir. 2007) 477 F.3d 250, 260; U.S. v. Murphy (4™ Cir. 2009) F.3d [2009 WL 94268].

15 See, for example, U.S. v. Park (N.D. Cal. 2007) 2007 WL 1521573; U.S. v. Wall (S.D. Fla. 2008) [2008 WL 5381412]. ALSO SEE
U.S. v. Zavala (5% Cir. 2008) 541 F.3d 562 [search of cell phone unlawful because officers did not have probable cause to arrest].
106 See U.S. v. Ortiz (7" Cir. 1996) 84 F.3d 977,984 [“[1] is imperative that law enforcement officers have the authority to immediately
‘search’ or retrieve, incident to a valid arrest, information from a pager in order to prevent its destruction as evidence.”]; U.S. v. Reyes
(S.D. N.Y. 1996) 922 F.Supp. 818, 833 [“[T]he search of the memory of Pager #1 was a valid search incident to Reyes’ arrest.”];
U.S. v. Chan (N.D. Cal. 1993) 830 F.Supp. 531, 536 [“The search conducted by activating the pager’s memory is therefore valid.”].
107 See People v. Topp (1974) 40 Cal.App.3d 372, 378; U.S. v. Garcia (9th Cir. 2000) 205 F.3d 1182.

198 See New York v. Belton (1981) 453 U.S. 454.

199 See Chimel v. California (1969) 395 U.S. 752, 763.

110 See Maryland v. Buie (1990) 494 U.S. 325, 334.

111 See Graham v. Connor (1989) 490 U.S. 386, 396 [“[T]he right to make an arrest or investigatory stop necessarily carries with
it the right to use some degree of physical coercion or threat thereof to effect it.”]; Pen. Code § 835a [the officer “need not retreat
or desist from his efforts by reason of the resistance or threatened resistance”].

12 Leev. Ferraro (11" Cir. 2002) 284 F.3d 1188, 1200.

113 See Saucier v. Katz (2001) 533 U.S. 194, 202; Graham v. Connor (1989) 490 U.S. 386, 395.

14 Tatum v. City and County of San Francisco (9" Cir. 2006) 441 F.3d 1090, 1095.



Like the other police actions that are governed by
the standard of “reasonableness,” the propriety of the
use of force is intensely fact-specific. Thus, in apply-
ing this standard in a pursuit case, the U.S. Supreme
Court began by noting, “[I]n the end we must still
slosh our way through the factbound morass of
‘reasonableness.”’'** The problem for officers is that
their decisions on the use of force must be made
quickly and under extreme pressure, which means
there is seldom time for “sloshing.”!'® Taking note of
this problem, the Court ruled that a hypertechnical
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Because the reasonableness of any use of force will
ultimately depend on the severity or “quantum” of
the force utilized by officers, the courts usually begin
their analysis by determining whether the force was
deadly, non-deadly, or insignificant.!?

Non-deadly force

Force is deemed “non-deadly” if it does not create
a substantial risk of causing death or serious bodily
injury.’® To determine whether non-deadly force
was reasonably necessary, the courts apply a bal-

ancing test in which they examine both the need for
the force and its severity. And if need outweighs or
is proportionate to the severity, the force will be
deemed reasonable.!?? Otherwise, it’s excessive. As
the United States Supreme Court explained in Gra-
ham v. Connor:
Determining whether the force used to effect a
particular seizure is “reasonable” under the
Fourth Amendment requires a careful balanc-
ing of the nature and quality of the intrusion on
the individual’s Fourth Amendment interests
against the countervailing governmental inter-
ests at stake.'?®
THE NEED FOR FORCE: The first issue in any use-of-
force case is whether there was an objectively rea-
sonable need for force. As the Ninth Circuit ob-
served, “[I]tis the need for force which is at the heart
of [the matter].”*2* In most cases, the need will be
based solely on the suspect’s physical resistance to

analysis of the circumstances is inappropriate:

The “reasonableness” of a particular use of

force must be judged from the perspective of a

reasonable officer on the scene, rather than

with the 20/20 vision of hindsight. The calcu-

lus of reasonableness must embody allowance

for the fact that police officers are often forced
to make split-second judgments—in circum-
stances that are tense, uncertain, and rapidly
evolving—about the amount of force that is
necessary in a particular situation.!'’

For this reason, an officer’s use of force will not be
deemed excessive merely because there might have
been a less intrusive means of subduing the sus-
pect.!’® As noted in Forrester v. City of San Diego,
“Police officers are not required to use the least
intrusive degree of force possible. Rather, the inquiry
is whether the force that was used to effect a particu-
lar seizure was reasonable.” 1

115 Scott v. Harris (2007) 550 U.S. 372, .

116 See Waterman v. Batton (4" Cir. 2005) 393 F.3d 471, 478 [“Of course, the critical reality here is that the officers did not have
even a moment to pause and ponder these many conflicting factors.”].

17 Graham v. Connor (1989) 490 U.S. 386, 396-97. ALSO SEE Thompson v. County of Los Angeles (2006) 142 Cal.App.4* 154, 165
[courts must view the facts “from the perspective of the officer at the time of the incident and not with the benefit of hindsight”];
Phillips v. James (10* Cir. 2005) 422 F.3d 1075, 1080 [“What may later appear to be unnecessary when reviewed from the comfort
of a judge’s chambers may nonetheless be reasonable under the circumstances presented to the officer at the time.”].

118 See Atwater v. City of Lago Vista (2001) 532 U.S. 318, 350; People v. Bell (1996) 43 Cal.App.4th 754, 761, fn.1.

119 (9t Cir. 1994) 25 F.3d 804, 807.

120 See Deorle v. Rutherford (9* Cir. 2001) 272 F.3d 1272, 1279 [“We first assess the quantum of force used to arrest Deorle by
considering the type and amount of force inflicted.”]. NOTE: If the force was insignificant or de minimis, it will ordinarily be
considered justifiable if there were grounds to arrest the suspect. See Zivojinovich v. Barner (11" Cir. 2008) 525 F.3d 1059, 1072
[“De minimis force will only support a Fourth Amendment excessive force claim when an arresting officer does not have the right
to make an arrest.”]; Grahamv. Connor (1989) 490 U.S. 386, 396 [“Not every push or shove, even if it may later seem unnecessary
in the peace of ajudge’s chambers, violates the Fourth Amendment.”].

121 See Smith v. City of Hemet (9" Cir. 2005) 394 F.3d 689, 705.

122 See Scottv. Harris (2007) 550 U.S. 372, [“we must balance the nature and quality of the intrusion ... against the importance
ofthe governmental interests alleged”]; Teklev. U.S. (9* Cir. 2006) 511 F.3d 839, 845 [“[W]e must balance the force used against
the need”]; Millerv. Clark County (9" Cir.2003) 340 F.3d 959, 964 [“[W]e assess the gravity of the particular intrusion on Fourth
Amendment interests by evaluating the type and amount of force inflicted.”].

123 (1989) 490 U.S. 386, 396.

12t Drummond v. City of Anaheim (9" Cir. 2003) 343 F.3d 1052, 1057.



arrest;'* e.g., the arrestee “spun away from [the
arresting officer] and continued to struggle,”!?¢ the
arrestee “stiffened her arm and attempted to pull
free.” 1%’

On the other hand, if the suspect was not resisting,
there would be no need for any force, other than the
de minimis variety. Thus, in Drummond v. City of
Anaheim, the court ruled that an officer’s use of
force was unreasonable because, “once Drummond
was on the ground, he was not resisting the officers;
there was therefore little or no need to use any
further physical force.”*?® Similarly, in Parker v.
Gerrish the court observed, “In some circumstances,
defiance and insolence might reasonably be seen as
a factor which suggests a threat to the officer. But
here [the suspect] was largely compliant and twice
gave himself up for arrest to the officers.”*?

Although force is seldom necessary if the arrestee
was not presently resisting, there may be a need for
it if the suspect had been actively resisting and,
although he was not combative at the moment, he
was notyetunder the control of the arresting officers.
This is especially true if there was probable cause to
arrest him for a serious felony.’**For example, in
ruling that officers did not use excessive force in
pulling a bank robbery suspect from his getaway car,
the court in Johnson v. County of Los Angeles noted
that, even though the suspect was not “actively
resisting arrest,” it is “very difficult to imagine that
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any police officer facing a moving, armed bank rob-
bery suspect would have acted any differently—at
least not without taking the very real risk of getting
himself or others killed. The need to quickly restrain
Johnson by removing him from the car and handcuff-
ing him was paramount.”?%

The need for force will increase substantially if the
suspect’s resistance also constituted a serious and
imminent threat to the safety officers or others.'*?
Thus, in Scott v. Harris, a vehicle pursuit case, the
Supreme Court upheld the use of the PIT maneuver
to end a high-speed chase because, said the court,
“[N]t is clear from the videotape [of the pursuit] that
[the suspect] posed an actual and imminent threat
to the lives of any pedestrians who might have been
present, to other civilian motorists, and to the offic-
ers involved in the chase.”’® Similarly, in Miller v.
Clark County, the court noted that Miller attempted
“to flee from police by driving a car with a wanton
or willful disregard for the lives of others.”3*

PROPORTIONATE RESPONSE BY OFFICERS: Having es-
tablished a need for some force, the courts will look
to see whether the amount of force utilized was
commensurate with that need.’®> As the court ex-
plained in Lee v. Ferraro, “[T]he force used by a
police officer in carrying out an arrest must be
reasonably proportionate to the need for the force,
which is measured by the severity of the crime, the
danger to the officer, and the risk of flight.”*¢ For

125 See Graham v. Connor (1989) 490 U.S. 386, 396 [courts must consider whether the suspect “is actively resisting arrest”]; Miller
v. Clark County (9" Cir. 2003) 340 F.3d 959, 964 [“we assess . .. whether the suspect was actively resisting arrest or attempting

to evade arrest by flight”].

126 Tatum v. City and County of San Francisco (9" Cir. 2006) 441 F.3d 1090, 1097.

127 Arpin v. Santa Clara Valley Transportation Agency (9" Cir. 2001) 261 F.3d 912, 921.

128 (9% Cir. 2003) 343 F.3d 1052, 1058. ALSO SEE Casey v. City of Federal Heights (10" Cir. 2007) 509 F.3d 1278, 1282 [“[W]e are
faced with the use of force—an arm-lock, a tackling, a Tasering, and a beating—against one suspected of innocuously committing
a misdemeanor, who was neither violent nor attempting to flee.”]; Meredith v. Erath (9* Cir. 2003) 342 F.3d 1057, 1061 [suspect
“passively resisted” but “did not pose a safety risk and made no attempt to leave”].

129 (1= Cir. 2008) 547 F.3d 1, 10.

130 See Thompson v. County of Los Angeles (2006) 142 Cal.App.4" 154, 163 [courts considers “the severity of the crime at issue”];
Teklev. U.S. (9" Cir. 2007) 511 F.3d 839, 844 [“Factors to be considered [include] the severity of the crime at issue”]; Millerv. Clark
County (9" Cir. 2003) 340 F.3d 959, 964 [court considers “the severity of the crime at issue”].

131 (9% Cir. 2003) 340 F.3d 787, 793.

132 See Graham v. Connor (1989) 490 U.S. 386, 396 [courts must consider “whether the suspect poses an immediate threat to the
safety of the officers or others”]; Millerv. Clark County (9" Cir.2003) 340 F.3d 959, 964 [“we assess... whether the suspect posed

animmediate threat to the safety of the officers or others”].
133 (2007) 550 U.S. 372,
134 (9t Cir. 2003) 340 F.3d 959, 965.

135 See Forrester v. City of San Diego (9" Cir. 1994) 25 F.3d 804, 807 [“[T]he force consisted only of physical pressure administered
on the demonstrators’ limbs in increasing degrees, resulting in pain.”].

136 (11* Cir. 2002) 284 F.3d 1188, 1198.



example, utilizing a control hold,'*” pepper stray,'*®
“hard pulling,”**® or a trained police dog*’ will often
be deemed reasonably necessary if officers were
facing resistance that was moderate to severe.
TAseRs: Although the shock caused by tasers is
currently classified as non-deadly force,*! the courts
are aware that it is quite painful and that the
consequences are not always predictable. In fact,
some people have died after being tased. As a result,
some courts have classified tasers as “intermediate”
force, which requires a demonstrably greater need
than non-deadly force.'*? As the court in Beaver v.
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Still, tasing is often deemed justified when there
was significant resistance, especially if officers had
been unable to control the arrestee by other means.
Thus, the Eleventh Circuit noted, “[[]n a difficult,
tense and uncertain situation the use of a taser gun to
subdue a suspect who has repeatedly ignored police
instructions and continues to act belligerently to-
ward police is not excessive force.”***

For example, in Draper v. Reynolds**> the court
ruled that the use of a taser to subdue a suspect was
proportionate because, among other things, the
suspect “was hostile, belligerent, and uncoopera-

City of Federal Way observed:
While the advent of the Taser has undeniably
provided law enforcement officers with a use-
ful tool to subdue suspects with a lessened
minimal risk of harm to the suspect or the
officer, itis equally undeniable that being “tased”
is a painful experience. The model used by [the
officer] delivers a full five-second cycle of elec-
trical pulses of a maximum of 50,000 volts at
very low amperage that interrupts a target’s
motor system and causes involuntary muscle
contraction.'?

tive. No less than five times, [the officer] asked [the
suspect] to retrieve documents from the truck cab,
and each time [the suspect] refused to comply....
[The suspect] used profanity, moved around and
paced in agitation, and repeatedly yelled at [the
officer].” Said the court, “Although being struck by
ataser gunisanunpleasantexperience, theamount
of force [the officer] used—a single use of the taser
gun causing a one-time shocking—was reasonably
proportionate to the need for force and did not
inflict any serious injury.”

137 See Tatum v. City and County of San Francisco (9" Cir. 2006) 441 F.3d 1090, 1097 [“Faced with a potentially violent suspect,
behaving erratically and resisting arrest, it was objectively reasonable for [the officer] to use a control hold”]; Zivojinovich v. Barner
(11* Cir. 2008) 525 F.3d 1059, 1072 [“using an uncomfortable hold to escort an uncooperative and potentially belligerent suspect
is not unreasonable”].

138 See Smith v. City of Hemet (9" Cir. 2005) 394 F.3d 689, 703-4; McCormick v. City of Fort Lauderdale (11" Cir. 2003) 333 F.3d
1234, 1245 [“Pepper spray is an especially noninvasive weapon and may be one very safe and effective method of handling a violent
suspect who may cause further harm to himself or others.”]; Vinyard v. Wilson (11* Cir. 2002) 311 F.3d 1340, 1348 [“[P]epper spray
is a very reasonable alternative to escalating a physical struggle with an arrestee.”]; Gaddis v. Redford Township (6" Cir. 2004) 364
F.3d 763, 775 [“[The officer] used an intermediate degree of nonlethal force to subdue a suspect who had previously attempted to
evade arrest, was brandishing a knife, showed signs of intoxication or other impairment, and posed a clear risk of leaving the scene
behind the wheel of a car.”].

139 Johnson v. City of Los Angeles (9" Cir. 2003) 340 F.3d 787, 793.

140 See Thompson v. County of Los Angeles (2006) 142 Cal.App.4" 154, 167 [court notes that “the great weight of authority” holds
that the “use of a trained police dog does not constitute deadly force”]; People v. Rivera (1992) 8 Cal.App.4" 1000, 1007 [officer
testified that he hoped that by using the police dog to “search, bite and hold” a fleeing burglary suspect, he could “alleviate any
shooting circumstance.”]; Kuha v. City of Minnetonka (8" Cir. 2003) 365 F.3d 590, 597-98 [“No federal appeals court has held that
a properly trained police dog is an instrument of deadly force, and several have expressly concluded otherwise.” Citations omitted.];
Quintanilla v. City of Downey (9" Cir. 1996) 84 F.3d 353, 358 [“Moreover, the dog was trained to release on command, and it did
in fact release Quintanilla on command.”]; Miller v. Clark County (9* Cir. 2003) 340 F.3d 959, 963 [“[T]he risk of death from a police
dogbiteisremote. We reiterate that the possibility thata properly trained police dog could kill a suspect under aberrant circumstances
does not convert otherwise nondeadly force into deadly force.”].

1 See Sanders v. City of Fresno (E.D.Cal. 2008) 551 F.Supp.2d 1149, 1168 [“[C]ase law indicates that Tasers are generally
considered non-lethal or less lethal force.” Citations omitted.].

1#2See Sandersv.CityofFresno(E.D.Cal.2008) 551 F.Supp.2d 1149, 1168 [“The Court willview the use ofa Taseras anintermediate
or medium, though not insignificant, quantum of force that causes temporary pain and immobilization.”].

13 (W.D. Wash. 2007) 507 F.Supp.2d 1137, 1144.

1 Zivojinovich v. Barner (11" Cir. 2008) 525 F.3d 1059, 1073. ALSO SEE Miller v. Clark County (9* Cir. 2003) 340 F.3d 959, 966

[" W]e think it highly relevant here that the deputies had attempted several less forceful means to arrest Miller”].
(11* Cir. 2004 % 369 F.3d 127



Similarly, in Sanders v. City of Fresno'*® the court
ruledthattheuseofataserwasreasonablebecause,
among other things, the suspect “was agitated, did
notobeytherequesttolet[hiswife] go,believed that
the officers were there to kill him and/or take [his
wife] away from him, appeared to be under the
influence of drugs...”

MENTALLY UNSTABLE ARRESTEES: It should be noted
that an officer’s use of force will not be deemed
excessive merely because the arrestee was mentally
unstable. Still, it is a circumstance that should, when
possible, be considered in deciding how to respond.
As the Ninth Circuit observed:

The problems posed by, and thus the tactics to

beemployedagainst,anunarmed, emotionally

distraughtindividual who is creating a distur-
bance orresisting arrest are ordinarily different
fromthoseinvolvedinlawenforcementefforts

to subdue an armed and dangerous criminal

who hasrecently committed a serious offense.

In the former instance, increasing the use of

forcemay,insomecircumstancesatleast,exac-

erbate the situation ...

Deadly force

In the past, deadly force was defined as action
that was “reasonably likely to kill.”**® Now, how-
ever, it appears that most courts define it more
broadly as action that “creates a substantial risk of
causing death or serious bodily injury.”*

Under the Fourth Amendment, the test for deter-
mining whether deadly force was justified is essen-
tially the same as the test for non-deadly force. In

16 (E.D. Cal. 2008) 551 F.Supp.2d 1149.
147 Deorle v. Rutherford (9% Cir. 2001) 272 F.3d 1272, 1282-3.
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both cases, the use of force is lawful if it was
reasonable under the circumstances.’® The obvious
difference is that deadly force cannot be justified
unless there was an especially urgent need for it. As
the United States Supreme Court observed,
“[N]otwithstanding probable cause to seize a sus-
pect, an officer may not always do so by killing him.
The intrusiveness of a seizure by means of deadly
force is unmatched.”*"!

The Court has acknowledged, however, that there
is “no obvious way to quantify the risks on either
side,” that there is no “magical on/off switch” for
determining the point at which deadly force is justi-
fied,’>*and that the test is “cast at a high level of
generality.”1> Still, it has ruled that the use of deadly
force can be justified under the Fourth Amendment
only if the following circumstances existed:

(1) RESISTING ARREST: The arrestee must have been

fleeing or otherwise actively resisting arrest.

(2) THREAT TO OFFICERS OR OTHERS: Officers must

have had probable cause to believe that the
arrestee posed a significant threat of death or
serious physical injury to officers or others.>*

(3) WaRNING: Officers must, “where feasible,” warn

the arrestee that they are about to use deadly
force.!>

As the Court observed in Tennessee v. Garner,
“Where the officer has probable cause to believe that
the suspect poses a threat of serious physical harm,
either to the officer or to others, it is not constitution-
ally unreasonable to prevent escape by using deadly
force.”>

148 See Vera Cruz v. City of Escondido (9" Cir. 1997) 139 F.3d 659, 660.
19 Smithv. City of Hemet (9" Cir. 2005) 394 F.3d 689, 705 [emphasis added]. ALSO SEE Thompsonv. County of Los Angeles (2006)

142 Cal.App.4™ 154, 165.

150 See Scottv. Harris (2007) 550 U.S. 372,
151 Tennessee v. Garner (1985) 471 U.S. 1, 10.

152 Scott v. Harris (2007) 550 U.S. 372,

153 Brosseau v. Haugen (2004) 543 U.S. 194, 199.

[“Garner was simply an application of the Fourth Amendment’s ‘reasonableness’ test”].

154 See Scottv. Harris (2007) 550 U.S. 372, , fn.9; Munozv. City of Union City (2004) 120 Cal.App.4" 1077, 1103 [“An officer’s use
ofdeadly force isreasonable only if ‘the officer has probable cause to believe that the suspect poses asignificant threatof death or
serious physical injury to the officer or others.”]; Smithv. City of Hemet (9" Cir. 2005) 394 F.3d 689, 704 [“[A] police officer may
notuse deadly force unless it is necessary to prevent escape and the officer has probable cause to believe that the suspect poses a
significant threat of death or serious physical injury to the officer or others.”].

155 See Tennessee v. Garner (1985) 471 U.S. 1, 11-12 [“some warning” must be given “where feasible”].

%6 (1985) 471 US 1, 11.



Although most threats that will justify deadly
force pose an immediate threat to officers or oth-
ers,”” in some cases an impending or imminent
threat will suffice. Such a threat may exist if officers
reasonably believed—based on the nature of the
suspect’s crime, his state of mind, and any other
relevant circumstances—that his escape would pose
asevere threat of serious physical harm to the public.
As the Supreme Court explained in Scott v. Harris,
deadly force might be reasonably necessary “to
prevent escape when the suspect is known to have
committed a crime involving the infliction or threat-
ened infliction of serious physical harm, so that his
mere being at large poses an inherent danger to
society.”**® (The Court in Garner ruled that a fleeing
burglar did not present such a threat.'>).

The use of deadly force will not, of course, be
justified after the threat had been eliminated. For
example, in Waterman v. Batton the Fourth Circuit
ruled that, while officers were justified in firing at
the driver of a car that was accelerating toward
them, they were not justified in shooting him after
he had passed by. Said the court, “[F]orce justified at
the beginning of an encounter is not justified even
seconds later if the justification for the initial force
has been eliminated.”
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It should be noted that the test for determining
whether deadly force wasreasonable under the Fourth
Amendment is essentially the same as the test for
determining whether officers may be prosecuted for
using deadly force that results in the death of a
suspect. Specifically, Penal Code § 196 has been
interpreted to mean that officers cannot be crimi-
nally liable if the suspect was actively resisting and,
(1) “the felony for which the arrest is sought is a
forcible and atrocious one which threatens death or
serious bodily harm,” or (2) “there are other circum-
stances which reasonably create a fear of death or
serious bodily harm to the officer or to another.”?*!

Entering a home to

arrest an occupant

In the past, officers could forcibly enter aresidence
to arrest an occupant whenever they had probable
cause to arrest. Now, however, a forcible entry is
permitted only if there were additional circum-
stances that justified the intrusion. As we will now
explain, the circumstances that are required depend
on whether officers enter the suspect’s home or the
home of a third person, such as a friend or relative
of the suspect.

1%7See Martinez v. County of Los Angeles (1996) 47 Cal.App.4"334, 344 [man with a knife, high on PCP, refused the officers’

commands to drop the weapon, said “Go ahead kill me or I'm going to kill you,” advanced on officers to within 10-15 feet]; Reynolds
v. County of San Diego (9" Cir. 1996) 84 F.3d 1162, 1168 [apparently deranged suspect suddenly swung a knife at an officer];
Billington v. City of Boise (9" Cir. 2002) 292 F.3d 1177, 1185 [“Hennessey was trying to get the detective’s gun, and he was getting
the upper hand. Hennessey posed an imminent threat of injury or death; indeed, the threat of injury had already been realized by
Hennessey’s blows and kicks.”]; McCormickv. City of Fort Lauderdale (11" Cir. 2003) 333 F.3d 1234, 1246 [suspect in a violent felony,
carrying a stick, advanced on an officer—"pumping or swinging the stick”—then charged the officer as he was falling]; Sanders v.
City of Minneapolis (8" Cir. 2007) 474 F.3d 523, 526 [suspect in a vehicle was attempting to run down the arresting officers];
Waterman v. Batton (4 Cir. 2005) 393 F.3d 471, 478 [the suspect, after attempting to run an officer off the road, accelerated toward
officers who were standing in front of him (although not directly in front); Untalan v. City of Lorain (6" Cir. 2005) 430 F.3d 312,315
[man armed with a butcher knife lunged at the officer].

158 (2007) 550 U.S. 372, ,fn.9.

1% Tennessee v. Garner (1985) 471 U.S. 1, 21 [“While we agree that burglary is a serious crime, we cannot agree that it is so dangerous
as automatically to justify the use of deadly force.”].

160 (4% Cir. 2005) 393 F.3d 471, 481.

161 Foster v. City of Fresno (E.D. Cal. 2005) 392 F.Supp.2d 1140, 1159. ALSO SEE Tennessee v. Garner (1985) 471 U.S. 1, 16, fn. 15
[“[Under the California Penal Code] the police may use deadly force to arrest only if the crime for which the arrest is sought was
a forcible and atrocious one which threatens death or serious bodily harm, or there is a substantial risk that the person whose arrest
is sought will cause death or serious bodily harm if apprehension is delayed.”]; Kortum v. Alkire (1977) 69 Cal.App.3d 325,
333[deadly force against a fleeing felony suspect is permitted only if the felony is “a forcible and atrocious one which threatens death
or serious bodily harm, or there are other circumstances which reasonably create a fear of death or serious bodily harm to the officer
or to another”]; Ting v. U.S. (9" Cir. 1991) 927 F.2d 1504, 1514 [“A law enforcement officer is authorized to use deadly force to
effect an arrest only if the felony for which the arrest is sought is a forcible and atrocious one which threatens death or serious bodily
harm, or there are other circumstances which reasonably create a fear of death or serious bodily harm to the officer or to another.”].



Entering the suspect’s home

To enter the suspect’s home, officers must comply
with the so-called Ramey-Payton rule,'*? under which
a forcible entry is permitted only if both of the
following circumstances existed:

(1) WARRANT ISSUED: A warrant for the suspect’s
arrest must have been outstanding. Either a
conventional or Ramey warrant will suffice.!6®

(2) ARRESTEE’S HOME: Officers must have had
“reason to believe” the suspect, (a) lived in the
residence, and (b) was presently inside. Al-
though most federal courts have ruled that the
“reason to believe” standard is merely reason-
able suspicion,'**the Ninth Circuit ruled it
means probable cause.'®® The California Su-
preme Court has not yet decided.'*

Entering a third person’s home

If the suspect is inside the home of a third person,
such as a friend or relative, the so-called
Steagald rule applies, which means that officers
may enter only if they have a search warrant
supported by an affidavit that establishes probable
cause to believe,
(1) the suspect committed the crime under investi-
gation, and (2) he is presently inside the residence
and will be there when the warrant is executed.'®”
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Other grounds for entering

There are essentially three situations in which
officers without a warrant may enter a residence to
arrest an occupant:

“Hot PURSUIT”: Officers may enter if they are in
“hot pursuit” of the suspect. In this context of
executing arrest warrants, the term “hot pursuit”
means a situation in which all of the following
circumstances existed:

(1) PROBABLE CAUSE TO ARREST: Officers must have
had probable cause to arrest the suspect for a
felony or misdemeanor.

(2) ATTEMPT TO ARREST OUTSIDE: Officers must have
attempted to make the arrest outside the resi-
dence.

(3) SuspPECT FLEES INSIDE: The suspect must have
tried to escape or otherwise prevent an imme-
diate arrest by going inside the residence.'®®

“FRESH PURSUIT”: Officers may also enter a resi-
dence without a warrant to arrest an occupant if they
are in “fresh pursuit.” This essentially means they
must have been actively attempting to locate the
arrestee and, in doing so, were quickly responding
to developing information as to his whereabouts.
Although the courts have not established a checklist
of requirements for fresh pursuits, the cases seem to
indicate there are four:

See page 11 for a sample Steagald warrant.

12 See People v. Ramey (1976) 16 Cal.3d 263; Payton v. New York (1980) 445 U.S. 573.

163See People v. Case (1980) 105 Cal.App.3d 826, 831 [“From a practical standpoint the use of the Ramey Warrant form was
apparently to permit, prior to an arrest, judicial scrutiny of an officer’s belief that he had probable cause to make the arrest without
involving the prosecutor’s discretion in determining whether to initiate criminal proceedings.” Quote edited]; People v. Bittaker
(1980) 48 Cal.3d 1046, 1070; Godwin v. Superior Court (2001) 90 Cal.App.4th 215, 225 [“To comply with Ramey and Payton,
prosecutors developed the use of a Ramey warrant form, to be presented to a magistrate in conjunction with an affidavit stating
probable cause to arrest.”].

164 See U.S. v. Route (5" Cir. 1997) 104 F.3d 59, 62 [“All but one of the other circuits [the 9] that have considered the question are
inaccord,relyinguponthe ‘reasonablebelief standardasopposedtoaprobablecausestandard....[W]eadopttodaythe ‘reasonable
belief standard of the Second, Third, Eighth, and Eleventh Circuits.” Citations omitted].

15 See Cuevas v. De Roco (9 Cir. 2008) 531 F.3d 726, 736; Motley v. Parks (9 Cir. en banc 2005) 432 F.3d 1072. NOTE: Because
the United States Supreme Court used the words “reason to believe,” and because the Court is familiar with the term “probable
cause,” it would seem that it meant something less than probable cause. See U.S. v. Magluta (11" Cir. 1995) 44 F.3d 1530, 1534
[“The strongestsupport for alesser burden than probable cause remains the text of Payton, and what we must assume was a conscious
effort on the part of the Supreme Court in choosing the verbal formulation of ‘reason to believe’ over that of ‘probable cause.”].
166 See People v. Jacobs (1987) 43 Cal.3d 472, 479, fn.4.

167 See Steagaldv. United States (1981) 451 U.S. 204. NOTE: Because it can be difficult to establish probable cause for a Steagald warrant,
the Supreme Court has noted that there are at least two options: (1) wait until the arrestee is inside his own residence, in which case
only an arrest warrant is required; wait until the arrestee leaves the third party’s house or is otherwise in a public place, in which case
neither an arrest warrant nor a Steagald warrant is required. See Steagald v. United States (1981) 451 U.S. 204, 221, fn.14 [“[I]n most
situations the police may avoid altogether the need to obtain a search warrant simply by waiting for a suspect to leave the third party’s
home before attempting to arrest the suspect.”].

1%8 See United Statesv.Santana (1976) 427 U.S. 38,43 [“[A] suspectmay notdefeatan arrest which hasbeen setin motion in a public
place by the expedient of escaping to a private place.” Edited]; People v. Lloyd (1989) 216 Cal.App.3d 1425, 1430.



63

(1) SErious FELONY: Officers must have had prob- | Post-Arrest Procedure
able cause to arrest the suspect for a serious

felony, usually a violent one.

(2) DiLIGENCE: Officers must have been diligent in
attempting to apprehend the suspect.

(3) SuspecT INSIDE: Officers must have had
probable cause to believe the suspect was
inside the structure.

Although the lawfulness of an arrest will depend
on what the officers did at or near the time the
suspect was taken into custody, there are certain
procedural requirements that must be met after the
arrest is made.

BOOKING: Booking is “merely a ministerial func-

(4) CIRCUMSTANTIAL EVIDENCE OF FLIGHT: Officers tion” 1”2 which involves the “recordation of an arrest

in official police records, and the taking by the police
of fingerprints and photographs of the person ar-
rested.”'”® While the California Penal Code does not

musthave been aware of circumstances indicat-
ing the suspect was in active flight or that
active flight was imminent.'®®

CONSENT: If officers obtained consent to enter from | require booking,'”* it is considered standard police

procedure because one of its primary purposes is to
confirm the identity of the arrestee.'”® For this rea-
son, booking is permitted even if officers were
aware that the arrestee would be posting bail imme-
diately.'7

PHONE cALLS: The arrestee has a right to make
completed telephone calls to the following: an attor-
ney, a bail bondsman, and a relative. Furthermore,
he has a right to make these calls “immediately upon
being booked,” and in any event no later than three
hours after the arrest except when it is “physically

the suspect or other occupant, the legality of their
entry will usually depend on whether they misled the
consenting person as to their objective, so that an
immediate arrest would have exceeded the scope of
consent. For example, if officers said they merely
wanted to enter (“Can we come in?”) or talk (“We’d
like to talk to you.),a court might find that they
exceeded the permissible scope of the consent if they
immediately arrested him.'”° But there should be no
problem if officers intended to make the arrest only
if, after speaking with the suspect, they believed that | ' A
probable cause existed or continued to exist.!”! impossible.”"””

[For a more detailed discussion of this subject, see ATTORNEY VISITS: Officers must permit the ar-

the 2005 article “Entry to Arrest” on - Online.] restee to visit with an attorney if the arrestee or a
relative requested it.}”®

199 See People v. Manderscheid (2002) 99 Cal.App.4™ 355, 361-63; People v. Amaya (1979) 93 Cal.App.3d 424, 428 [“Thus, officers
need not secure a warrant to enter a dwelling in fresh pursuit of a fleeing suspect believed to have committed a grave offense and
who therefore may constitute a danger to others.”].

170 See Peoplev. Superior Court (Kenner) (1977) 73 Cal.App.3d 65, 69 [“A person may willingly consent to admit police officers for
the purpose of discussion, with the opportunity, thus suggested, of explaining away any suspicions, but not be willing to permita
warrantless and nonemergent entry thataffords him noright ofexplanation orjustification.”]; InreJohnny V.(1978) 85 Cal.App.3d
120,130 [“A consent for the purpose of talking with a suspect is not a consent to enter for the purpose of making an arrest”].

171 See People v. Evans (1980) 108 Cal.App3d. 193, 196 [“[The officers] were inside with consent, with probable cause to arrest but
with the intent to continue the investigation”]; People v. Patterson (1979) 94 Cal.App.3d 456, 463 [“There is nothing in the record
to indicate that the police intended to arrest Patterson immediately following the entry or that they were not prepared to discuss
the matter with Patterson first in order to permit her to explain away the basis of the officers’ suspicions.”]; In re Reginald B. (1977)
71 Cal.App.3d 398, 403 [arrest lawful when made after officers confirmed the suspect’s identity].

172 See People v. Superior Court (Logue) (1973) 35 Cal.App.3d 1, 6.

173 See Pen. Code § 7.21. ALSO SEE Pen. Code § 13100 et seq. [criminal offender record information].

174See 4 Witkin, California CriminalLaw (3" edition2000),p.258[“[ T]hereislittlestatutoryor caselaw coverage of the police practices
of...booking arrested persons.”].

175 See Doe v. Sheriff of DuPage County (7 Cir. 1997) 128 F.3d 586, 588 [one purpose of booking is to confirm the arrestee’s identity];
3 LaFave Search and Seizure (Fourth Edition) at p. 46 [“law enforcement agencies view booking as primarily a process for their own
internal administration”].

176 See Doe v. Sheriff of DuPage County (7" Cir. 1997) 128 F.3d 586, 588.

177 See Pen. Code § 851.5.



PROBABLE CAUSE DETERMINATION: If the suspect
was arrested without a warrant, and if he has not
bailed out,'” a judge must determine whether there
was probable cause for the arrest. While such a
determination must be made “promptly,”*® there is
a presumption of timeliness if the determination
was made within 48 hours after arrest.’®! Note that
in calculating the time limit, no allowance is made
for weekends and holidays—it’s a straight 48
hours.182

What must officers do to comply with this require-
ment? They will usually submit a Declaration of
Probable Cause which contains a summary of the
facts upon which probable cause was based.

Note that a suspect may not be released from
custody based on a tardy probable cause determina-
tion,'® nor may the charges be dismissed.®* How-
ever, statements made by the arrestee after the 48
hours had expired might be suppressed if the court
finds that probable cause to arrest did not exist.

ARRAIGNMENT: After an arrestee has been charged
with a crime by prosecutors (and thus becomes a
“defendant”), he must be arraigned. An arraign-
ment is usually a defendant’s first court appearance
during which, among other things, a defense attor-
ney is appointed or makes an appearance; the
defendant is served with a copy of the complaint and
is advised of the charges against him; the defendant

179 See In re Walters (1975) 15 Cal.3d 738, 743.
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pleads to the charge or requests a continuance for
that purpose; and the judge sets bail, denies bail, or
releases the defendant on his own recognizance.

A defendant must be arraigned within 48 hours of
his arrest!®> unless, (1) he was released from cus-
tody,'¢ or (2) he was being held on other charges or
a parole hold.’” Unlike the time limit for probable
cause determinations, the 48-hour countdown does
not include Sundays and holidays.'® Furthermore,
if time expires when court is in session, the defen-
dant may be arraigned anytime that day.'®’ If court
is not in session, he may be arraigned anytime the
next day.'” If, however, the arrest occurred on
Wednesday after the courts closed, the arraignment
must take place on Friday, unless Wednesday or
Friday were court holidays.!*!

Note that short delays are permitted if there was
good cause; e.g., defendant was injured or sick.!*? A
short delay may also be justified if, (1) the crime was
serious; (2) officers were at all times diligently
engaged in actions they reasonably believed were
necessary to obtain necessary evidence or appre-
hend additional perpetrators; and (3) officers rea-
sonably believed that these actions could not be
postponed without risking the loss of necessary
evidence, the identification or apprehension of addi-
tional suspects, or otherwise compromising the in-

tegrity of their investigation.!*?

180 See County of Riverside v. McLaughlin (1991) 500 U.S. 44, 47.

181 See County of Riversidev. McLaughlin (1991) 500 U.S. 44, 56; Powellv. Nevada (1994) 511 U.S. 79, 80 [“[Riverside] established
that ‘prompt’ generally means within 48 hours of the warrantless arrest”].

182 See County of Riverside v. McLaughlin (1991) 500 U.S. 44, 58; Anderson v. Calderon (9" Cir. 2000) 232 F.3d 1053, 1070 [“The
McLaughlin Court made clear that intervening weekends or holidays would not qualify as extraordinary circumstances”].

183 See New York v. Harris (1990) 495 U.S. 14, 18 [“Nothing in the reasoning of [Payton v. New York] suggests that an arrest in a
home without a warrant but with probable cause somehow renders unlawful continued custody of the suspect once he is removed
from the house.”]; People v. Watkins (1994) 26 Cal.App.4" 19, 29 [“Where there is probable cause to arrest, the fact that police
illegally enter a home to make a warrantless arrest neither invalidates the arrest itself nor requires suppression of any postarrest
statements the defendant makes at the police station.”]; Pen. Code § 836(a). NOTE: The United States Supreme Court indicated that
evenifajudge ordered the release ofa suspectbecause of a post-arrest time limit violation, the suspect could be immediately rearrested
if probable cause continued to exist. New York v. Harris (1990) 495 U.S. 14, 18.

184 See People v. Valenzuela (1978) 86 Cal.App.3d 427, 431.

185 Pen, Code § 825.

186 See Pen. Code § 849(a); Ng v. Superior Court (1992) 4 Cal.4*" 29, 38.

187 Ng v. Superior Court (1992) 4 Cal.4" 29, 38; Peoplev. Gordon (1978) 84 Cal.App.3d 913,923; O’Neal v. Superior Court (1986)
185 Cal.App.3d 1086, 1090; People v. Hughes (2002) 27 Cal.4" 287, 326 [parole hold].

188 See Pen. Code § 825(a)(2); People v. Gordon (1978) 84 Cal.App.3d 913, 922 [“Sunday was excludable”].

189 See Pen. Code § 825(a)(2).

190 See People v. Gordon (1978) 84 Cal.App.3d 913, 922.

191 See Pen. Code § 825(a)(2).

192 See In re Walker (1974) 10 Cal.3d 764, 778; People v. Williams (1977) 68 Cal.App.3d 36, 43.
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Consent Searches

Let’s go search my apartment. You can
search the shit out of it. I'll even help you.*

hat was a major league bluff. And soon after

suspected murderer Eugene Wheeler made

his bold offer in an LAPD interview room, he
must have realized he had blundered. That’s because
the detectives gracefully accepted his offer, then
diligently searched his apartment and found the
murder weapon hidden behind a wall-mounted mu-
sic speaker. So, thanks in part to his hubris, Wheeler
was convicted of first degree murder.

Why did he take such a chance? Actually, there are
several logical reasons.? As the Court of Appeal
pointed out, a suspect “may wish to appear coopera-
tive in order to throw the police off the scent or at
least to lull them into conducting a superficial search;
he may believe the evidence is of such a nature or in
such a location that it is likely to be overlooked; he
may be persuaded thatif the evidence is nevertheless
discovered he will be successful in explaining its
presence or denying any knowledge of it; he may
intend to lay the groundwork for ingratiating himself
with the prosecuting authorities or the courts; or he
may simply be convinced that the game is up and
further dissembling is futile.”

But whatever a suspect’s motivation, the thing to
remember for officers is that, when it comes to
consent searches, there’s no harm in asking. In fact,
the Supreme Court has described them as a “wholly
legitimate aspect of effective police activity” which is
often “the only means of obtaining important and
reliable evidence.”* Of course, such evidence is worth-
lessunlessitis admissible in court, and thatis why we
are devoting this edition of - to the rules that govern
consent searches.

As we will explain, there are four basic require-
ments:

(1) Consent was given: The suspect must have

expressly or impliedly consented.

(2) Consent was voluntary: The consent must
have been given voluntarily.

(3) Scope of consent: Officers must have searched
only those places and things that the suspect
expressly orimpliedly authorized them to search.

(4) Intensity of search: The search must not have
been unduly intrusive.

In addition to these requirements, we will discuss
two issues that frequently arise: mid-search with-
drawal of consent and consent obtained by means of
trickery. Then in the accompanying article, “Third
Party Consent,” we will explain the rules for obtain-
ing consentto search asuspect’s property from some-
one other than the suspect, such as his spouse,
roommate, or accomplice.

Did he consent?

The most basic requirement is that the suspect
must have consented—either expressly or impliedly.
EXPRESS CONSENT: Express consent results when
the suspectresponds in the affirmative to an officer’s
request for permission. There are, however, no “magic
words” that the suspect must utter.® Instead, express
consent may be given by means of any words or
gestures that reasonably indicate the suspect was
consenting. Express consent will also result if, like
Mr. Wheeler, the suspect suggested it.

IMPLIED CONSENT TO SEARCH: Consent will be im-
plied if the suspect said or did something that officers
reasonably interpreted as authorization to search.®
As the Court of Appeal explained, “Specific words of

! People v. Wheeler (1971) 23 Cal.App.3d 290, 302 [overturned on other grounds in People v. Wheeler (1978) 22 Cal.3d 258].

2 People v. Meredith (1992) 11 Cal.App.4th 1548, 1562.
3 People v. James (1977) 19 Cal.3d 99, 144.

*Schnecklothv. Bustamonte (1973)412U.S.218,227-28. Also see United Statesv. Drayton (2002) 536 U.S. 194,207 [“Police officers
act in full accord with the law when they ask citizens for consent.”].

5 See People v. James (1977) 19 Cal.3d 99, 113 [“[T]here is no talismanic phrase which must be uttered by a suspect in order to
authorize a search.”]; U.S. v. Carter (6th Cir. 2004) 378 F.3d 584, 589 [“trumpets need not herald an invitation [to search]”].

¢ See Illinois v. Rodriguez (1990) 497 U.S. 177, 185; U.S. v. Guerrero (10th Cir. 2007) 472 F.3d 784, 789-90.
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consent are not necessary; actions alone may be
sufficient.”” For example, consent to search a home
or vehicle has been implied when the suspect re-
sponded to the officer’s request to search by handing
him the keys;®and when an officer told the suspect
what he was looking for and when the suspect
responded by telling them where it was located.’
However, a failure to object to a search does not
constitute consent.’

Voluntary Consent

In addition to proving that the suspect expressly or
impliedly consented, officers must prove that his
consent had been given voluntarily.!* This simply
means the consent must not have been the result of
threats, promises, intimidation, demands, or any
other method of pressuring the suspect to consent.'
“Where there is coercion,” said the Supreme Court,
“there cannot be consent.””

It has been argued (usually out of desperation)
that any consent search that results in the discovery
of incriminating evidence must have been involun-
tary because no lucid criminal would voluntarily do
something that would likely land him in jail. But, as
the Court of Appeal observed, these arguments have
“never been dispositive of the issue of consent.”'* For
example, the Sixth Circuit observed in U.S. v. Carter
that, while the defendant’s decision to consent “may
have been rash and ill-considered, that does not
make it invalid.”

7 Nerell v. Superior Court (1971) 20 Cal.App.3d 593, 599 [edited].

Furthermore, if the suspect consented, it is imma-
terial that he was not joyful or enthusiastic about it.'®
This is because “[n]o person, even the most innocent,
will welcome with glee and enthusiasm the search of
his home by law enforcement agents.”'” For example,
consent to search has been found when, upon being
asked for consent, the suspect responded “Yeah,” “I
don’t care,” “No problem,” “Do what you gotta do,”
and “Be my guest.”!®

As we will now discuss, the circumstances that are
relevant in determining whether consent was volun-
tary can be divided into four categories: (1) direct
evidence of coercion, (2) circumstantial evidence of
coercion, (3) circumstantial evidence of voluntariness,
and (4) circumstantial evidence bearing on the
suspect’s state of mind.

» o«

Direct evidence of coercion

Apart from physical violence, the most obvious
forms of coercion are threats and demands—either
of which will likely render consent involuntary.

THREATS: An officer’s threat to arrest or take puni-
tive action against the suspectifhe refused to consent
will render the consent involuntary. For example, the
courts have ruled that consent was involuntary when
it resulted from an officer’s threat to arrest the
suspect,’ terminate her welfare benefits,? or re-
move her children from the home.?

DEMANDING CONSENT: Consent is also involuntary if
officers said or suggested that, although they were

8 See Peoplev. Carvajal (1988) 202 Cal.App.3d 487,497; U.S. v. Zapata (1st Cir. 1994) 18 F.3d 971, 977. Also see People v. Quinn
(1961) 194 Cal.App.2d 172, 175; People v. Panah (2005) 35 Cal.4th 395, 467.

? See People v. Superior Court (Henry) (1974) 41 Cal.App.3d 636, 639; U.S. v. Reynolds (1st Cir. 2011) 646 F.3d 63, 73.

10'See People v. Nelson (1985) 166 Cal.App.3d 1209, 1215; People v. Timms (1986) 179 Cal.App.3d 86, 90.

1 Florida v. Royer (1983) 460 U.S. 491, 497.

12 See Schneckloth v. Bustamonte (1973) 412 U.S. 218, 228; Florida v. Bostick (1991) 501 U.S. 429, 438.

13 Bumper v. North Carolina (1968) 391 U.S. 543, 550.
4 People v. Ibarra (1980) 114 Cal.App.3d 60, 65.
15 (6th Cir. en banc 2004) 378 F.3d 584, 588-89.

16 See Robbins v. MacKenzie (1st Cir. 1966) 364 F.2d 45, 50 [“Bowing to events, even if one is not happy about them, is not the
same thing as being coerced.”]; U.S. v. Gorman (1st Cir. 1967) 380 F.2d 158, 165.

7 U.S. v. Faruolo (2nd Cir. 1974) 506 F.2d 490, 495.

8 See People v. Perillo (1969) 275 Cal.App.2d 778, 782 [“] don’t care”]; U.S. v. Canipe (6th Cir. 2009) 569 F.3d 597, 604 [no
problem]; U.S. v. $117,920 (8th Cir. 2005) 413 F.3d 826, 828 [“I guess if you want to”"]; U.S. v. Zubia-Melendez (10th Cir. 2001)
263 F.3d 1155, 1163 [“Yeah, no matter”]; U.S. v. Franklin (1st Cir. 2011) 630 F.3d 53, 60 [“do what you got to do”].

1 See Hayes v. Florida (1985) 470 U.S. 811, 814-15.

20 See Parrish v. Civil Service Commission (1967) 66 Cal.2d 260, 270-75.
2 See U.S. v. Soriano (9th Cir. 2003) 361 F.3d 494 502. NOTE: The Court of Appeal has ruled that a DUI arrestee’s consent to submit to
a warrantless blood draw was not involuntary merely because the officer notified him of California’s Implied Consent law and the

consequences of refusing to consent. People v. Harris (2015)

Cal.App.4th

[2015 WL 708606].
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asking for the suspect’s consent, he really had no
choice. As the court observed in People v. Fields,
“There is a world of difference between requesting
one to open a trunk and asking one’s permission to
look in a trunk.”?? Similarly, an officer’s entry into a
home would not be consensual if he was admitted
after announcing, “Police! Open the door!”?3

Circumstantial evidence of coercion

Even if there were no explicit threats or demands,
consent is involuntary if (1) a reasonable person in
the suspect’s position would have viewed the officers’
words or conduct as coercive, and (2) there was no
overriding circumstantial evidence of voluntariness
(discussed in the next section).

INTIMIDATION: Consent is involuntary if it was
obtained by the use of police tactics that were reason-
ably likely to elicit fear if it was denied.? For ex-
ample, in People v. Reyes® a narcotics officer induced
Reyes to leave his home by claiming that Reyes’
parked car had been damaged in a traffic accident. As
Reyes stepped outside, he was met by five officers,
three of whom were “attired in full ninja-style raid
gear, including black masks and bulletproof vests
emblazoned with POLICE markings.” Although Reyes
consented to a search his pockets (there were drugs),
the court ruled the consent was involuntary because
the officers had “lured him into a highly intimidating
situation.” Said the court, “[W]e think the police
went too far.” Some other examples:

® The suspect was “standing in a police spotlight,
surrounded by four officers all armed with shot-
guns or carbines.”?¢
® “Six or seven officers strode into Poole’s apart-
ment in order to ‘talk’ to him, without so much as
a by-your-leave.”?

® “[A] half dozen uniformed police officers” asked
for consent while “moving up the [suspect’s]
stairs with pistols drawn.”?

BADGERING: If the suspect initially refused to con-
sent, an officer’s badgering him into changing his
mind is necessarily coercive. Officers may, however,
ask the suspect to reconsider his decision so long as
they are not overly persistent.?? When does mere
persistence become badgering? Although the line
may be difficult to draw, it may depend a lot on the
officers’ attitude; e.g., hostile or accusatory versus
“restrained and noncoercive.”*

NUMBER OF OFFICERS: The presence of several
officers at the scene is somewhat coercive. But unless
they surrounded the suspect or were otherwise in
close proximity, this circumstance is not a strong
indication of coercion.®!

ARREST, HANDCUFFS: That the suspect had been
arrested or was handcuffed is relevant, but not sig-
nificant.?? As the Supreme Court observed, “[C]ustody
alone has never been enough to demonstrate a co-
erced confession or consent to search.”*

DRAWN WEAPONS: Consent to search given at gun-
point will usually be involuntary** unless the follow-

22 (1979) 95 Cal.App.3d 972, 976. Also see U.S. v. Winsor (9th Cir. en banc 1988) 846 F.2d 1569, 1573, fn.3 [“compliance with

a police command is not consent”].
% People v. Poole (1986) 182 Cal.App.3d 1004, 1012.

¢ See People v. Challoner (1982) 136 Cal.App.3d 779, 782; U.S. v. Robertson (4th Cir. 2013) 736 F.3d 677, 680 [a “police-dominated
atmosphere”]. But also see People v. Ibarra (1980) 114 Cal.App.3d 60, 65 [“Defendant claims coercion from the fact that he was
surrounded by police cars when originally stopped. But again, police domination does not necessarily vitiate consent.”]; U.S. v.
Chaney (1st Cir. 2011) 647 F.3d 401, 407 [consent was given after “the excitement of the initial entry had passed”].

25(2000) 83 Cal.App.4th 7, 13. Also see Estes v. Rowland (1993) 14 Cal.App.4th 508, 527.

%6 Peoplev. McKelvy (1972) 23 Cal.App.3d 1027.
%7 People v. Poole (1986) 182 Cal.App.3d 1004, 1012.
% People v. Dickson (1983) 144 Cal.App.3d 1046, 1051-52.

29 See People v. Hamilton (1985) 168 Cal.App.3d 1058, 1067 [“Neither does it appear, as a matter of law, that the persistence of the
officers constituted coercion.”]; U.S. v. Cormier (9th Cir. 2000) 220 F.3d 1103, 1109 [“not unreasonably persistent”].

30 See Fare v. Michael C. (1979) 442 U.S. 707, 727; People v. Perdomo (2007) 147 Cal.App.4th 605, 618; People v. Benson (1990)
52 Cal.3d 754, 780 [“Everything totally aboveboard with the officers. No coercion, no harassment. No heavy-handedness.”].

31 See People v. Gurtenstein (1977) 69 Cal.App.3d 441, 451; People v. Weaver (2001) 26 Cal.4th 876, 924; Orhorhaghe v. LN.S. (9th
Cir. 1994) 38 F.3d 488, 500; U.S. v. Price (3rd Cir. 2009) 558 F.3d 270, 279.

32See Peoplev. Monterroso (2004) 34 Cal.4th 743, 758; Peoplev. Ratliff (1986) 41 Cal.3d 675, 686; Peoplev.James (1977) 19 Cal.3d
99,109 [“custody” is of “particular significance,” but “not conclusive”].

3 Ynitpd sttes v, Miatson (o) 1458 Eoagb B ¢9%9, 782; People v. Fields (1979) 95 Cal. App.3d 972, 976.
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ing circumstances existed: (1) the officer had good
reason for drawing the weapon, (2) the weapon was
reholstered before consent was sought, and (3) the
circumstances were not otherwise coercive.*
REFERENCES TO SEARCH WARRANTS: A remark by

officers as to the existence, issuance, or necessity of
asearch warrant may constitute evidence of coercion
depending on the context:

was refused.?® As the court explained in People v.
Gurtenstein,*® an officer’s statement that “he would
go down and apply for a search warrant” could not
be considered coercive because he “was merely
telling the defendant what he had a legal right to
do.” Similarly, in U.S. v. Faruolo** an FBI agent told

the defendant that if he refused to consent to a
search of his house the agents would secure the

“WE HAVE A WARRANT”: Consent is involuntary if
officers falsely said or implied that they possessed
a warrant or that one had been issued. As the
Supreme Court observed in Bumper v. North Caro-
lina, “When a law enforcement officer claims au-
thority to search a home under a warrant, he
announces in effect that the occupant has no right
to resist the search. The situation is instinct with
coercion—albeit colorably lawful coercion.”*
“WE DON'T NEED A WARRANT”: Consent is involun-
tary if officers said or implied that, although they
were asking for consent, they did not need it.%’
“[T]here can be no effective consent,” said the
Ninth Circuit, “if that consent follows a law en-
forcement officer’s assertion of an independent
right to engage in such conduct.”®®

“WE WILL SEEK A WARRANT”: Consent is not involun-
tary if officers merely told the suspect they would

premises and apply for a warrant. In rejecting the
argument that this comment constituted coercion,
the court said that, on the contrary, it was “a fair
and sensible appraisal of the realities facing the
defendant Faruolo.”

“WE WILL ‘GET" A WARRANT”: If officers told the
suspect that they would “get” or “obtain” a warrant
ifhe refused to consent (as if warrants were issued
on request), his consent should not be deemed
involuntary if officers did, in fact, have probable
cause for a warrant.*? As the Ninth Circuit ex-
plained, “[C]onsent is not likely to be held invalid
where an officer tells a defendant that he could
obtain a search warrant if the officer had probable
cause upon which a warrant could issue.”* Simi-
larly, the Seventh Circuit observed in U.S.v. Duran,
“Although empty threats to obtain a warrant may
at times render a subsequent consent involuntary,

the threat in this case was firmly grounded.”*

“seek” or “apply for” a search warrant if consent

35 See People v. Parker (1975) 45 Cal.App.3d 24, 31; People v. Ratliff (1986) 41 Cal.3d 675, 686.

36(1968) 391 U.S. 543, 550. Also see People v. Baker (1986) 187 Cal.App.3d 562, 571 [“Baker’s consent cannot be disentangled from
the news that a search warrant was imminent.”]; Trulock v. Freeh (4th Cir. 2001) 275 F.3d 391, 402 [police agent told the suspect
that “the FBI had a search warrant”].

37See Floridav. Royer(1983)460U.S.491,497 [consentisinvoluntary whenitis “amere submission to a claim oflawful authority”];
Lo-JiSalesv. New York (1979) 442 U.S. 319, 329 [“Any ‘consent’ given in the face of colorably lawful coercion cannot validate the
illegal acts shown here.”]; Peoplev. Valenzuela (1994) 28 Cal.App.4th 817,832 [“Where the circumstances indicate that a suspect
consents because he believes resistance to be futile ... the search cannot stand.”].

38 Orhorhaghe v. LN.S. (9th Cir. 1994) 38 F.3d 488, 500.

39 See People v. Goldberg (1984) 161 Cal.App.3d 170, 188 [“[C]onsent to search is not necessarily rendered involuntary by the
requesting officers’ advisement that they would try to get a search warrant should consent be withheld.”]; U.S. v. Rodriguez (9th Cir.
2006) 464 F.3d 1072, 1078 [“A statement indicating that a search warrant would likely be sought and the apartment secured could
not have, by itself, rendered [the] consent involuntary as a matter of law.”]; U.S. v. Alexander (7th Cir. 2009) 573 F.3d 465, 478
[“[A]n officer’s factually accurate statement that the police will take lawful investigative action in the absence of cooperation is not
coercive conduct.”].

*0(1977) 69 Cal.App.3d 441, 450.

* (2nd Cir. 1974) 506 F.2d 490.

*2See People v. Rodriguez (2014) 231 Cal.App.4th 288, 303 [“the trial court was entitled to find this was only a declaration of the
officer’s legal remedies”]; People v. McClure (1974) 39 Cal.App.3d 64, 69 [officers had probable cause when they said “they would
obtain a search warrant”]; U.S. v. Hicks (7th Cir. 2011) 630 F.3d 1058, 1066 [“[T]he ultimate question is the genuineness of the
stated intent to get a warrant.”]; Edison v. Owens (10th Cir. 2008) 515 F.3d 1139, 1146 [“An officer’s threat to obtain a warrant may
invalidate the suspect’s eventual consent if the officer’s lack the probable cause necessary for a search warrant.”].

3 U.S. v. Kaplan (9th Cir. 1990) 895 F.2d 618, 622.

* (7th Cir. 1992) 957 F.2d 499, 502.
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A REFUSAL IS A CONFESSION: Coercion is likely to be
found if officers said or implied that, under the law,
a refusal to consent is the same as a confession of
guilt. This occurred in Crofoot v. Superior Court in
which an officer detained a suspected burglar named
Stine. Stine was carrying a “bulging” backpack and,
in the course of the detention, the officer told him
that he “shouldn’t have any objections to my looking
in the backpack if he wasn’t doing anything.” In
ruling that Stine’s subsequent consent was involun-
tary and that stolen property in the backpack should
have been suppressed, the Court of Appeal said this:
“[IJmplicit in the officer’s statement is the threat that
by exercising his right to refuse the search Stine
would be incriminating himself or admitting partici-
pation in illegal activity.”*®

In asimilar but somewhatless obvious scenario, an
officer will ask a detainee if he is carrying drugs,
weapons or other contraband. When the detainee
says no, the officer will say or suggest that if he was
telling the truth he would certainly have no objection
to a search. Although this is not an unusual practice,
we were unable to find any California case in which
this precise subject was addressed. There are, how-
ever, at least two federal circuit cases in which the
courts ruled that consent given under such circum-
stances may be voluntary if the officers made it clear
to the detainee that he was free to reject their
request.*t

In a third variation on this theme (and probably
the most common), the officer will omit asking the
suspect if he is carrying contraband, and simply ask
if he has “any objection” to a search. Of all three
approaches, this is plainly the least objectionable.

4 (1981) 121 Cal.App.3d 717, 725. Edited.

For example, in Gorman v. United States*’ an FBI
agent asked a robbery suspect if he had “any objec-
tion” to a search of his motel room, and the suspect
said “go ahead.” In ruling that the agent’s words did
not constitute a threat, the First Circuit explained
that consent is not involuntary merely because the
suspect faced the following dilemma: If he con-
sented, the evidence would likely be found. But if he
refused, it “would harden the suspicion [of guilt] that
he was trying to dispel.”

NO SANE CRIMINAL WOULD VOLUNTARILY CONSENT:
Defendants sometimes attempt to prove they did not
voluntarily consent by asserting that no lucid crimi-
nal would freely agree to a search that might uncover
proof of their guilt. As noted earlier, however, these
arguments are routinely rejected because there are
several logical reasons why a criminal would freely
do so.

Circumstantial evidence of voluntariness

Even if there was some circumstantial evidence of
coercion, the suspect’s consent may be deemed vol-
untary if there was some overriding circumstantial
evidence of voluntariness,*® which often consists of
one or more of the following:

“You caAN REFUSE”: Officers are not required to
notify a suspect that he has a right to refuse to
consent,* but it is a relevant circumstance.*® Thus in
United States v. Mendenhall the Supreme Court ob-
served that “the fact that the officers themselves
informed the respondent that she was free to with-
hold her consent substantially lessened the probabil-
ity that their conduct could reasonably have ap-
peared to her to be coercive.”>!

*¢See U.S.v. Erwin (6th Cir. 1998) 155 F.3d 818,823 [“Although it was nota neutral question, it plainly sought Erwin’s permission
to search the vehicle; the defendant still could have refused to consent to the search.”]; U.S.v. Ledesma (10th Cir. 2006) 447 F.3d
1307, 1315 [“Nothing about this line of questioning ... suggests coercion or intimidation.”].

7 (1st Cir. 1967) 380 F.2d 158, 165.

*8 See United States v. Drayton (2002) 536 U.S. 194, 207 [“[T]he Court has repeated that the totality of the circumstances must
control”]; Schneckloth v. Bustamonte (1973) 412 U.S. 218, 227, 233 [“[I]t is only by analyzing all the circumstances of an individual
consent that it can be ascertained whether in fact it was voluntary or coerced.”]; U.S. v. Morning (9th Cir. 1995) 64 F.3d 531, 533
[“Every encounter has its own facts and its own dynamics. So does every consent.”].

* See United States v. Drayton (2002) 536 U.S. 194, 206 [“The Court has rejected in specific terms the suggestion that police officers
must always inform citizens of their right to refuse when seeking permission to conduct a warrantless consent search.”]; People v.
Tully (2012) 54 Cal.4th 952, 983, fn.10; People v. Monterroso (2004) 34 Cal.4th 743, 758.

50See Schneckloth v. Bustamonte (1973) 412 U.S. 218, 249 [“the suspect’s knowledge of a right to refuse is a factor to be taken into
account”]; People v. Profit (1986) 183 Cal.App.3d 849 [“[T]he delivery of such a warning weighs heavily in favor of finding

01 ntariness and consent.”
¥oMBBEnEss e Lpsentsl



OFFICERS’ MANNER: A courteous attitude toward
the suspect is highly relevant because it would ordi-
narily communicate to him that the officers were
seeking his assistance, not demanding it. Thus it
would be relevant that the officers displayed a “pleas-
ant manner and tone of voice that is not insisting,”>?
as opposed to one that was “officious and authorita-
tive.”3

“ASKING” IMPLIES A CHOICE: The fact that officers
asked the suspect for consent to search is, itself,
an indication that he should have known he could
have refused the request. As the California Supreme
Court observed, “[W]hen a person of normal
intelligence is expressly asked to give his consent to
a search of his premises, he will reasonably infer he
has the option of withholding that consent if he
chooses.”*

SUSPECT SIGNED CONSENT FORM: It is relevant that
the suspect signed a form in which he acknowledged
that his consent was given voluntarily.>® But an
acknowledgment will have little or no weight if he
was coerced into signing it.>

SUSPECT WAS COOPERATIVE: That the suspect was
generally cooperating with the officers, or that he
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suggested the officers conduct a search of his prop-
erty is a strong indication that his consent was
voluntary.*’

SUSPECT INITIALLY REFUSED: It is relevant that the
suspect initially refused the officers’ request or that
he permitted them to search only some things, as this
tends to demonstrate his awareness that he could not
be compelled to consent.*®

EXPERIENCE WITH POLICE, COURTS: Another example of
circumstantial evidence of voluntarinessis that the
suspect had previous experience with officers and
the courts. Thus, in People v. Coffman the California
Supreme Court observed that, “given Marlow’s ma-
turity and criminal experience (he was over 30 years
old and a convicted felon at the time of the interro-
gation) it was unlikely Marlow’s will was thereby
overborne.”*

MIRANDA WAIVER: Giving the suspect a Miranda
warning before seeking consent has a slight tendency
to indicate the consent was voluntary. A Miranda
warning, said the Court of Appeal, “was an addi-
tional factor tending to show the voluntariness of
appellant’s consent.”®

52U.S. v. Ledesma (10th Cir. 2006) 447 F.3d 1307, 1314. Also see People v. Williams (2007) 156 Cal.App.4th 949, 961 [the officers
“went out of their way to be courteous”]; People v. Linke (1968) 265 Cal.App.2d 297, 302 [the officers were “polite and courteous”].
3 Orhorhaghe v. INS (9th Cir. 1994) 38 F.3d 488, 495. Also see People v. Boyer (1989) 48 Cal.3d 247, 268 [“The manner in which
the police arrived at defendant’s home, accosted him, and secured his ‘consent’ to accompany them suggested they did not intend
to take ‘no’ for an answer.”].

4 People v. James (1977) 19 Cal.3d 99, 116. Also see People v. Fields (1979) 95 Cal.App.3d 972, 976; People v. Bustamonte (1969)
270 Cal.App.2d 648, 653 [seeking consent “carries the implication that the alternative of a refusal existed”].

55 See People v. Ramirez (1997) 59 Cal.App.4th 1548, 1558; People v. Weaver (2001) 26 Cal.4th 876, 924; People v. Avalos (1996)
47 Cal.App.4th 1569, 1578; U.S. v. Rodrigues (9th Cir. 2006) 464 F.3d 1072, 1078.

¢ See Haley v. Ohio (1947) 332 U.S. 596, 601 [“Formulas of respect for constitutional safeguards cannot prevail over the facts of
life which contradict them.”]; Haynesv. Washington (1963) 373 U.S. 503, 513 [“[I]f the authorities were successful in compelling
the totally incriminating confession of guilt ... they would have little, if any, trouble securing the self-contained concession of
voluntariness.”].

57 See People v. Rupar (1966) 244 Cal.App.2d 292, 298 [suspect “indicated a desire to fully cooperate”]; People v. Ramos (1972) 25
Cal.App.3d 529, 536; People v. Wheeler (1971) 23 Cal.App.3d 290, 304; U.S. v. Morning (9th Cir. 1995) 64 F.3d 531, 533; U.S. v.
Sandoval-Vasquez (7th Cir. 2006) 435 F.3d 739, 744-45; U.S. v. Brown (9th Cir. 2009) 563 F.3d 410, 413.

58 See People v. Aguilar (1996) 48 Cal.App.4th 632, 640 [“The fact that Daniel refused consent to search appellant’s room shows that
he was aware of his right to refuse consent and shows that his consent to search the rest of the home was not the product of police
coercion.”]; U.S. v. Mesa-Corrales (9th Cir. 1999) 183 F.3d 1116, 1125 [“[Defendant] had demonstrated by his prior refusal to
consent that he knew that he had such a right—a knowledge that is highly relevant in our analysis of whether consent is voluntary.”];
U.S. v. Welch (11th Cir. 2012) 683 F.3d 1304, 1309 [“But Welch must not have felt coerced into consenting when they first asked,
because he declined to consent.”].

%9(2004) 34 Cal.4th 1, 58-59. Also see Fare v. Michael C. (1979) 442 U.S. 707, 726 [“He was a 16%-year-old juvenile with
considerable experience with the police.”]; People v. Williams (1997) 16 Cal.4th 635. 659 [“The [trial] court described defendant
as a ‘street kid, street man,’ in his ‘early 20’s, big, strong, bright, not intimidated by anybody, in robust good health,” and displaying
‘no emotionalism [or signs of] mental weakness™]; In re Aven S. (1991) 1 Cal.App.4th 69, 77 [“The minor, while young, was
experienced in the ways of the juvenile justice system.”].

60(1974) 39 Cal.App.3d 64, 70. Also see Schneckloth v. Bustamonte (1973) 412 U.S. 218, 248 [“the lack of any effective warnings
to a person of his rights” is relevant].



Suspect’s mental state

So long as the suspect answered the officers’ ques-
tions in a rational manner, consent is not apt to be
involuntary merely because he was under the influ-
ence of drugs or alcohol, had a mental disability, was
uneducated, or was emotionally upset or distraught.
As the Eighth Circuit noted, “Although lack of educa-
tion and lower-than-average intelligence are factors
in the voluntariness analysis, they do not dictate a
finding of involuntariness, particularly when the
suspect is clearly intelligent enough to understand
his constitutional rights.”®* Nevertheless, a suspect’s
lack of mental clarity may invalidate consent if a
court finds that officers obtained authorization by
exploiting it.®?

Scope and Intensity of Search

Before beginning a consensual search, officers
must understand what they may search and the
permissible intensity of the search. This requirement
will be easy to satisfy if the suspect authorized a
search of a single and indivisible object, such as a
pants pocket or cookie jar. But in most cases they will
be searching something (especially a home or car) in
which there are containers, compartments, or sepa-
rate spaces. So, how can officers determine the
permissible scope of such a search?
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Actually, it is not difficult because the Supreme
Court has ruled that, in the absence of an express
agreement, the scope and intensity of a consent
search is determined by asking: What would a rea-
sonable person have believed the search would en-
compass?® As the Court put it, “The standard for
measuring the scope of a suspect’s consent under the
Fourth Amendment is that of objective reasonable-
ness—what would the typical reasonable person
have understood by the exchange between the officer
and the suspect?”**In this section, we will discuss
how the courts answer this question.

Scope of the search

The “scope” of a search refers to physical bound-
aries of the search and whether there were any
restrictions as to what places and things within these
boundaries may be searched.®® As we will now dis-
cuss, scope is usually based on what the officers told
the suspect before consent was given.

OFFICERS SPECIFIED THE OBJECT OF SEARCH: If offic-
ers obtained consent to search for a specific thing or
class of things (e.g., drugs), they may ordinarily
search any spaces and containers in which such
things may reasonably be found.®® As the Tenth
Circuit put it, “Consent to search for specific items
includes consent to search those areas or containers
that might reasonably contain those items.”®” For

61 U.S. v. Vinton (8th Cir. 2011) 631 F.3d 476, 482. Also see United States v. Mendenhall (1980) 446 U.S. 544, 558 [consent not

involuntary merely because the suspect was a high school dropout]; U.S. v. Soriano (9th Cir. 2003) 361 F.3d 494, 502 [“While a court
must look at the possibly vulnerable subjective state of the person who consents, the court must also look at the reasonableness of
that fear.”].

2See Reck v. Pate (1961) 367 U.S. 433 [officers exploited the mental condition of the defendant who was described as “mentally
retarded and deficient”]; Brewer v. Williams (1977) 430 U.S. 387, 403 [exploitation of religious beliefs].

% See Peoplev. Tully(2012) 54 Cal.4th 952,984 [‘The question is whatareasonable person would have understood from his or her
exchange with the officer about the scope of the search.”]; People v. Jenkins (2000) 22 Cal.4th 900, 974 [prosecutors must
demonstrate thatitwas “objectively reasonable ... to believe that the scope of the consent given encompassed the item searched.”];
Peoplev.Crenshaw (1992) 9 Cal.App.4th 1403, 1409 [“Butif his consent would reasonably be understood to extend to a particular
container, the Fourth Amendment provides no grounds for requiring a more explicit authorization.”].

¢ Florida v. Jimeno (1991) 500 U.S. 248, 251.

¢ See People v. Jenkins (2000) 22 Cal.4th 900, 974 [prosecution must prove “the scope of the consent given encompassed the item
searched”]; People v. Crenshaw (1992) 9 Cal.App.4th 1403, 1409 [“A consensual search may not legally exceed the scope of the
consent supporting it.”]; People v. Oldham (2000) 81 Cal.4th 1, 11 [“[I]t is also the People’s burden to show the warrantless search
was within the scope of the consent given.”]; U.S v. McWeeney (9th Cir. 2006) 454 F.3d 1030, 1034 [“It is a violation of a suspect’s
Fourth Amendment rights for a consensual search to exceed the scope of the consent given.”].

¢ See Florida v. Jimeno (1991) 500 U.S. 248, 251 [“The scope of a search is generally defined by its expressed object.”]; People v.
Jenkins (2000) 22 Cal.4th 900, 975 [“a general consent to search includes consent to pursue the stated object of the search”]; U.S.
v. Zapata (11st Cir. 1999) 180 F.3d 1237, 1243 [“A general consent to search for specific items includes consent to search any
compartment or container that might reasonably contain those items.”].

7 U.S. v. Kimoana (10th Cir. 2004) 383 F.3d 1215, 1223.



example, because drugs, weapons, and indicia can be
found in small spaces and containers,®® the permis-
sible scope of a search for these things in a home
would include boxes, briefcases, and the various

compartments in household furniture.® Or, if offic-
ers were searching for such things in a car, the scope
would include a paper bag and other containers,”
the area behind driver’s seat and door panels,”* a side
panel compartment,”? behind the vents,”® under loose
carpeting,’* the trunk,”®> under the vehicle,’® the area
between the bed liner and the side of the suspect’s
pickup.”” Note that if the suspect authorized a search
for “anything you're not supposed to have,” officers
may interpret this as consent to search for drugs.”

OFFICERS SPECIFIED THE NATURE OF CRIME: Instead
of specifying the type of evidence they wanted to
search for, officers will sometimes seek consent to
search for evidence pertaining to a certain crime. If
the suspect consents, the scope of the search would
be quite broad because the evidence pertaining to
most crimes frequently includes small things such as
documents, clothing, weapons, and ammunition.
Thus in People v. Jenkins the court ruled that, having
obtained consent to search for evidence in a shoot-
ing, officers could search a briefcase because it “is
obviously a container that readily may contain in-
criminating evidence, including weapons.””’

ScopE NOT SPECIFIED: If neither the officers nor the
suspect placed any restrictions on the search, or if
they did not discuss the matter, the search must
simply be “reasonable” in its scope. As the Eleventh
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Circuit explained, “When an individual gives a gen-
eral statement of consent without express limita-
tions, the scope of a permissible search is not limit-
less. Rather it is constrained by the bounds of reason-
ableness: what a police officer could reasonably
interpret the consent to encompass.”® Officers may,
however, infer that a suspect who authorizes an
unrestricted search had authorized them to look for
evidence of a crime which, as noted, frequently
consists of things that are very small.®

SEARCHING CONTAINERS IN SEARCHABLE AREAS: While
conducting a search that is otherwise lawful in its
scope and intensity, officers may ordinarily open and
search any containers in which the sought-after evi-
dence might reasonably be found.®? A container may
not, however, be searched if it reasonably appeared
to be owned, used, controlled, and accessed exclu-
sively by someone other than the consenting person.
This exception is discussed in the accompanying
article, “Third Party Consent.”

Intensity of the search

The term “intensity” of the search refers to how
thorough or painstaking it may be. But if, as is usually
the case, the officers and suspect did not discuss the
subject, the search must simply be “reasonable” in its
intensity, as follows:

A “THOROUGH” SEARCH: Officers may presume that
the suspect was aware they would be looking for
evidence of a crime and would therefore be conduct-
ing a “thorough” search.®* As the court observed in

% See People v. Miller (1999) 69 Cal.App.4th 190, 203 [“The scope of a consensual search for narcotics is very broad and includes
closets, drawers, and containers.”]; U.S. v. Anderson (8th Cir. 2012) 674 F.3d 821, 827.

% See People v. Jenkins (2000) 22 Cal.4th 900, 976 [briefcase]; U.S. v. Canipe (6th Cir. 2009) 569 F.3d 597, 606 [box in a truck].
70 See Florida v. Jimeno (1991) 500 U.S. 248, 251 [closed paper bag on the floor of the suspect’s car].

1 See People v. Crenshaw (1992) 9 Cal.App.4th 1402, 1415; People v. Avalos (1996) 47 Cal.App.4th 1569, 1579.

2 U.S. v. Gutierrez-Mederos (9th Cir. 1992) 965 F.2d 800, 803-804.

73 See U.S. v. Torres (10th Cir. 1981) 664 F.3d 1019 [officers were permitted to remove “the air-vent cover in the side of the door”].

”* See U.S. v. McWeeney (9th Cir. 2006) 454 F.3d 1030, 1035.
5 See U.S. v. McWeeney (9th Cir. 2006) 454 F.3d 1030, 1035.

76 See U.S. v. Anderson (10th Cir. 1997) 114 F.3d 1059, 1065; U.S. v. Perez (9th Cir. 1994) 37 F.3d 510, 516.

77 See People v. $48,715 (1997) 58 Cal.App.4th 1507, 1516.

78 See U.S. v. McWeeney (9th Cir. 2006) 454 F.3d 1030, 1035; U.S. v. Canipe (6th Cir. 2009) 569 F.3d 597, 606.

79(2000) 22 Cal.4th 900, 976.
80 U.S. v. Strickland (11th Cir. 1990) 902 F.2d 937, 941.

81See People v. Williams (1980) 114 Cal.App.3d 67, 74; U.S. v. Coleman (4th Cir. 2009) 588 F.3d 816 [unrestricted consent authorized

a search under a mattress].

82 See Frazier v. Cupp (1969) 394 U.S. 731, 740; People v. Schmeck (2005) 37 Cal.4th 240, 281,
8 See U.S. v. Snow (2nd Cir. 1995) 132 F.3d 133, 135. U.S. v. Torres (10th Cir. 1981) 663 F.2d 1019, 1027 [“permission to search
contemplates a thorough search. If not thorough it is of little value”].



U.S. v. Snow, “[T]he term ‘search’ implies something
more than a superficial, external examination. It
entails looking through, rummaging, probing, scru-
tiny, and examining internally.”®* But, as noted be-
low in “Length of search,” officers may not be permit-
ted to conduct a thorough search if they implied that
they only wanted to conduct a quick or cursory one.
NOT DESTRUCTIVE: It would be unreasonable for
officers to interpret consent to search something as
authorization to destroy or damage it in the process.
Thus, in discussing this issue in Florida v. Jimeno, the
United States Supreme Court said, “It is very likely
unreasonable to think that a suspect, by consenting
to the search of his trunk, has agreed to the breaking
open of a locked briefcase within the trunk, but it is
otherwise with respect to a closed paper bag.”
Similarly, in U.S. v. Strickland®® a suspect gave offic-
ers consent to search “the entire contents” of his car
for drugs. During the search, an officer noticed some
things about the spare tire that caused him to think
it might contain drugs. So he cut it open. His suspi-
cions were confirmed (the tire contained ten Kkilo-
grams of cocaine), but the court ruled the search was
unlawful because “a police officer could not reason-
ably interpret a general statement of consent to
search an individual’s vehicle to include the inten-
tional infliction of damage to the vehicle or the
property contained within it.”

In contrast, in People v. Crenshaw®” the Court of
Appeal ruled that an officer did not exceed the
permissible intensity of a search for drugs in a vehicle
when he unscrewed a plastic vent cover to look
inside. This was because the officer “did not rip the

8 (2nd Cir. 1995) 44 F.3d 133, 135.
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vent from the door; he merely loosened a screw with
a screwdriver and removed it.”

LENGTH OF SEARCH: The permissible length of a
consent search depends mainly on how large an area
must be searched, the difficulties in searching the
area and its contents (e.g. heavily cluttered home),
the extent to which the sought-after evidence can be
concealed, and whether the officers claimed they
would be conducting only a cursory search. For
example, in Peoplev. $48,715% a Kern County sheriff’s
deputy found almost $80,000 in cash during a con-
sent search of a pickup truck that had broken down
near Bakersfield. In the subsequent appeal of a
forfeiture order, the driver argued that the search
was too lengthy, but the court pointed out that the
contents of the pickup included large bags of pasture
seed and several suitcases, and thata “typical reason-
able person” in the driver’s position “would have
expected that [the deputy] intended, in some man-
ner, to inspect the contents of the seed bags and the
suitcases. Thus, the seizure would be extended and
the search would be extensive.”

In contrast, in People v. Cantor® the court ruled
that a search of a car took too long because, in
obtaining consent, the officer had asked the driver,
“Nothing illegal in the car or anything like that? Mind
if I check real quick and get you on your way?” The
entire search lasted about 30 minutes but court ruled
it was excessive because a 30-minute search cannot
reasonably be classified as “real quick.”

CONDUCTING A PROTECTIVE SWEEP: Officers who
have lawfully entered a home to conduct a consent
search may conduct a protective sweep of the pre-

8(1991) 500 U.S. 248, 251-52. Also see U.S. v. Osage (10th Cir. 2000) 235 F.3d 518, 522 [“[B]efore an officer may actually destroy
or render completely useless a container which would otherwise be within the scope of a permissive search, the officer must obtain
explicit authorization, or have some other lawful basis upon which to proceed.”]. Compare U.S. v. Gutierrez-Mederos (9th Cir. 1992)
965 F.2d 800, 804 [“The record indicates that [the officer] did not pry open or break into the side panel, but instead used the key.
Nor did [the officer] force the loose cardboard divider apart, but rather pulled it back. Because a reasonable person would believe
that appellant had authorized these actions, the search was permissible.”].

86 (11th Cir. 1990) 902 F.2d 937, 941-42.

87 (1992) 9 Cal. App.4th 1403, 1415.

8 (1997) 58 Cal.App.4th 1507.

89(2007) 149 Cal.App.4th 961. Also see People v. Cruz (1964) 61 Cal.2d 861, 866 [The general consent given by Ann and Susan
that the officers could ‘look around’ did not authorize [the officer] to open and search suitcases and boxes”]; Peoplev. Williams (1979)
93 Cal.App.3d 40, 58 [“The officer’s journey to the back of the home and into a bedroom where they found defendant was a journey
beyond the scope of the consent—to enter—extended by [the consenting person].”]; U.S. v. Wald (10th Cir. 2000) 216 F.3d 1222,
1228 [where officers asked to “take a quick look” inside the suspect’s car, they exceeded the permissible scope when they searched
the trunk]; U.S. v. Quintero (8th Cir. 2011) 648 F.3d 660, 670 [a “full-scale” search].



mises if (1) they reasonably believed there was
someone hiding on the premises who posed a threat
to them or the evidence, and (2) this belief material-
ized after they entered; i.e., they must have not
entered with the secret intention of conducting an
immediate sweep.”

CONSENT TO “ENTER” OR “TALK”: If officers ob-
tained consent to enter a home (“Can we come
inside?”), they have the “latitude of a guest”** which
generally means they may not wander into other
rooms,”? immediately conduct a protective sweep;*?
or immediately arrest an occupant.”

SEARCH BY K-9: Officers who have obtained con-
sent to search a car for drugs or explosives may use
a K9 to help with the search unless the suspect
objects.”® As the Ninth Circuit observed, “Using a
narcotics dog to carry out a consensual search of an
automobile is perhaps the least intrusive means of
searching.”?¢

CONDUCTING MULTIPLE SEARCHES: When officers
have completed their search, they may not ordinarily
conduct a second search because, as the Court of
Appeal observed, consent to search “usually involves
an understanding that the search will be conducted
forthwith and that only a single search will be made.”’
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Consent withdrawn

The consenting person may modify the scope of
consent or withdraw it altogether at any time before
the evidence was discovered.’® In such cases, the
following legal issues may arise.

EXPRESS AND IMPLIED WITHDRAWAL: A withdrawal
or restriction of consent may be express or implied.
However, neither an express nor implied withdrawal
will result unless the suspect’s words or actions
unambiguously demonstrated an intent to do so. As
the Court of Appeal explained, “Although actions
inconsistent with consent may act as a withdrawal of
it, these actions, if they are to be so construed, must
be positive in nature.”” For example, the courts have
ruled that the following words or actions sufficiently
demonstrated an unambiguous intent to withdraw
or restrict consent:

m After officers had searched the outer pockets of a
backpack, and just before they were about to
search the inside pockets, the suspectsaid, “Leave
them alone.”1%

® After the suspect consented to a search of his
home, an officer went outside to call for backup;
while she was on the radio, the suspect shut and
locked the front door.!!

%See U.S. v. Gandia (2nd Cir. 2005) 424 F.3d 255, 262 [“[T]here is concern that generously construing Buie will enable and
encourage officers to obtain that consent as a pretext for conducting a warrantless search of the home.”]; U.S. v. Scroggins (5th Cir.
2010) 599 F.3d 433, 443 [protective sweep OK because grounds for search developed upon entry]; U.S. v. Crisolis-Gonzalez (8th
Cir. 2014) 742 F.3d 830, 836 [protective sweep OK because grounds for search developed upon entry].

1 U.S. v. Carter (6th Cir. en banc 2004) 378 F.3d 584, 589.

92See Lewis v. United States (1966) 385 U.S. 206, 210 [officers did not “see, hear, or take anything that was not contemplated” by
the suspect]; Peoplev. Williams (1979) 93 Cal.App.3d 40, 58 [“The officer’s journey to the back of the home and into a bedroom where
they found defendant was a journey beyond the scope of the consent—to enter—extended by [the consenting person].”].

%See U.S. v. Gandia (2nd Cir. 2005) 424 F.3d 255, 262 [“[W]hen police have gained access to a suspect’s home through his or her
consent, there is a concern that generously construing [the protective sweep rules] will enable and encourage officers to obtain that
consent as a pretext for conducting a warrantless search of the home.”].

9 See In re Johnny V. (1978) 85 Cal.App.3d 120, 130 [“A right to enter for the purpose of talking with a suspect is not consent to
enter and effect an arrest.”]; U.S. v. Johnson (9th Cir. 1980) 626 F.2d 753 [arrest after obtaining consent to “talk” with suspect]. *°
See People v. $48,715 (1997) 58 Cal.App.4th 1507, 1516 [“[U]se of the trained dog to sniff the truck, although not reasonably
contemplated by the exchange between the officer and the suspect, did not expand the search to which the [suspect] had consented”];

People v. Bell (1996) 43 Cal.App.4th 754, 770-71, fn.5.
% U.S. v. Perez (9th Cir. 1994) 37 F.3d 510, 516.
97 People v. Valencia (2011) 201 Cal.App.4th 922, 937.

% See U.S. v. Jachimko (7th Cir. 1994) 19 F.3d 296, 299 [“[I]f Jachimko attempted to withdraw his consent after [the DEA informant]
saw the marijuana plants, he could not withdraw his consent.”]; U.S. v. Booker (8th Cir. 1999) 186 F.3d 1004, 1006 [“[T]he seizure
was valid, because at the time the consent was revoked the officers had probable because to believe that the truck was carrying
drugs.”].

% People v. Botos (1972) 27 Cal.App.3d 774, 779. Also see People v. Hamilton (1985) 168 Cal.App.3d3 1058, 10681 U.S. v. Lopez-
Mendoza (8th Cir. 2010) 601 F.3d 861, 867 [withdrawal of consent “must be an act clearly inconsistent with the apparent consent
to search, an unambiguous statement challenging the officer’s authority to conduct the search, or some combination of both”].
190 Crofoot v. Superior Court (1981) 121 Cal.App.3d 717, 726.

101 In re Christopher B. (1978) 82 Cal.App.3d 608, 615.



® When asked for the keys to the trunk of his car,
a suspect who had consented to a search of it
threw the keys into some bushes.'®

® An officer who was conducting a consent search
of a woman'’s apartment was about to enter her
bedroom when the woman “raced in front of the
officer and started to close the partially open
door.”1%

In contrast, the courts have ruled that the follow-
ing words or conduct were too ambiguous to consti-
tute a withdrawal of restriction of consent:

® A suspect in a hate crime who had consented to
a search of his home initially tried to mislead
officers as to the location of his home.!**

® A person who had consented to a search of his
home said he was uncertain as to his address.!%

® A suspect verbally consented but refused to sign
a consent form.!%

m After the occupants of a car consented to a search
ofthe vehicle, they refused to tell the officers how
to open a hidden compartment the officers had
discovered.'"’ ]

SECURING THE PREMISES: Even if the suspect with-
drew his consent, officers may secure the premises
pending issuance of a search warrant if they reason-
ably believed there was probable cause for a war-
rant.!®

Consent By Trickery

Obtaining consent to enter a home by means of a
ruse or other misrepresentation is legal—most of the
time. That is because consent, unlike a waiver of
constitutional rights, need not be “knowing and
intelligent.”1%° But, as we will discuss, there are limits
that seem to be based mainly on whether the courts
thought the officers’ conduct was unseemly.

102 people v. Escollias (1968) 264 Cal.App.2d 16, 18.

103 People v. Hamilton (1985) 168 Cal.App.3d 1058, 1066.

104 people v. MacKenzie (1995) 34 Cal.App.4th 1256, 1273-74.
105 People v. Garcia (1964) 227 Cal.App.2d 345, 351.

196 pegple v. Gurtenstein (1977) 69 Cal.App.3d 441, 451.

107 See U.S. v. Barragan (8th Cir. 2004) 379 F.3d 524.
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CONSENT FOR ILLEGAL PURPOSE: The most common
type of consent by trickery occurs when a suspect
invites an informant or undercover officer into his
home to plan, commit or facilitate a crime; e.g. to buy
or sell drugs. Although the suspect is unaware of the
visitor’s true identity and purpose, the consent is
valid because a criminal who invites someone into his
home or business for an illicit purpose knows he is
taking a chance that the person is an officer or
informant. As the Supreme Court explained, “A gov-
ernment agent, in the same manner as a private
person, may accept an invitation to do business and
may enter upon the premises for the very purpose
contemplated by the occupant.”'®

For example, in Lopez v. United States''' a cabaret
owner in Massachusetts, German Lopez, tried to
bribe an IRS agent who had figured out that Lopez
was cheating on his business taxes. One day, the
agent came to the cabaret and suggested that he and
Lopez meet privately in Lopez’s office to discuss the
bribe. Lopez agreed and their subsequent conversa-
tion was surreptitiously recorded and used against
Lopez at his trial. He appealed his conviction to the
Supreme Court, arguing that the recording of the
conversation should have been suppressed because
the agent had “gained access to [his] office by mis-
representation.” The Court disagreed, saying that
the IRS agent “was not guilty of an unlawful invasion
of [Lopez’s] office simply because his apparent will-
ingness to accept a bribe was not real. He was in the
office with [Lopez’s] consent.”

Perhaps the most famous of all the trickery cases is
Hoffa v. United States'? in which Teamsters boss
Jimmy Hoffa was being tried in Nashville on charges
of labor racketeering. One of Hoffa’s associates was
Edward Partin, a federal informant.

198 See Segura v. United States (1984) 468 U.S. 796; Illinois v. McArthur (2001) 531 U.S. 326, 331-32.
199 Schneckloth v. Bustamonte (1973) 412 U.S. 218, 243 [“[I]t would be next to impossible to apply to a consent search the standard
of an intentional relinquishment or abandonment of a known right or privilege.”].

110 Lewis v. United States (1966) 385 U.S. 206, 211.
111 (1963) 373 U.S. 427.
112 (1966) 385 U.S. 293.



While the trial was underway, Hoffa permitted
Partin to hang out in a hotel room that Hoffa was
using as acommand post. Among other things, Partin
overheard Hoffa saying that they were “going to get
to one juror or try to get to a few scattered jurors and
take their chances.” The racketeering trial ended
with a hung jury, but Hoffa was later convicted of
attempting to bribe one of the jurors.

On appeal to the United States Supreme Court,
Hoffa argued that Partin’s testimony should have
been suppressed because, even though Hoffa had
consented to Partin’s entries into his room, his con-
sent became invalid when Partin misrepresented his
true mission. Of course he did, but the Court ruled it
didn’t matter because “Partin did not enter the suite
by force or by stealth. He was not a surreptitious
eavesdropper. Partin was in the suite by invitation,
and every conversation which he heard was either
directed to him or knowingly carried on in his pres-
ence.”

Note that some untrusting criminals still think they
can protect themselves from such trickery by simply
refusing to admit a suspected undercover agent into
their homes unless he first expressly denies that he is
a cop (“You gotta say it else you ain’t comin’ in”). This
is pure urban legend.!*® As the Ninth Circuit ob-
served, “If a lie in response to such a question made
all evidence gathered thereafter the inadmissible
fruit of an unlawful entry, all dealers in contraband
could insulate themselves from investigation merely
by asking every person they contacted in their busi-
ness to deny that he or she was a law enforcement
agent. This is not the law.”11

CONSENT FOR LEGAL PURPOSE: The rules on trickery
are not so permissive if the undercover officer or
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informant was neither a friend nor associate of the
suspectbut,instead,hadgainedadmittancebyfalsely
representingthatheneededtocomeinsideforsome
legitimate purpose. As the Ninth Circuit explained,
“Not all deceit vitiates consent. The mistake must
extend to the essential character of the act itself ...
rather than to some collateral matter which merely
operates as an inducement. . . . Unlike the phony
meter reader, the restaurant critic who poses as an
ordinary customer is not liable for trespass”!'> For
example,consenttoenterasuspect’'shomehasbeen
deemed ineffective when undercover officers claimed
they were deliverymen, building inspectors, or prop-
ertymanagers; orifthe officersobtained consentby
falsely stating they had received a report that there
werebombs onthe premises.!1®

There is also a case winding its way through the
federal courts in which FBI agents disrupted the
internet connection into a villa at Caesar’s Palace that
had been rented by a suspect in an illegal gambling
operation. An agent then gained admittance to the
room by posing as a technician who needed to come
in and restore the service. While inside, the agent
videotaped various instrumentalities of this type of
crime, and the video was later used to convict the
suspect. In light of the cases discussed earlier, this
could be trouble.

There is, however, an exception to this rule: If a
house was for sale and the owner or his agent had an
open house, an entry by an undercover officer is not
invalid merely because the officer was not really
interested in buying the house.'” This is because the
whole purpose of an open house is to get people to
come in, look around, and maybe become interested.
And that’s just what the officer did.

113 See On Lee v. United States (1951) 343 U.S. 747, 752; Maryland v. Macon (1985) 472 U.S. 463, 469; Toubus v. Superior Court
(1981) 114 Cal.App.3d 378, 383 [entry to buy drugs; “There was no ruse.”]; U.S.v. Lyons (D.C. Cir. 1983) 706 F.2d 321, 329; U.S.
v. Bullock (5th Cir. 1979) 590 F.2d 117 [undercover ATF agent obtained consent from Bullock, a Ku Klux Klan member, to enter

Bullock’s house to discuss becoming a member of the Klan].
114 U.S. v. Bramble (9th Cir. 1996) 103 F.3d 1475.
115 Theofel v. Farley-Jones (9th Cir. 2004) 359 F.3d 1066, 1073.

116 See Mann v. Superior Court (1970) 3 Cal.3d 1, 9 [“Cases holding invalid consent to entry obtained by ruse or trick all involve some
positive act of misrepresentation on the part of officers, such as claiming to be friends, delivery men, managers, or otherwise
misrepresenting or concealing their identity.”]; People v. Reyes (2000) 83 Cal.App.4th 7, 10 [officer identified himself as the driver
of a car that had just collided with the suspect’s car outside his home]; People v. Mesaris (1970) 14 Cal.App.3d [officer identified
himself as a friend of the Sears repairman who was working inside the defendant’s home]; In re Robert T. (1970) 8 Cal.App.3d 990,
993-94 [apartment manager and undercover officer obtained consent to enter to “check the apartment”]; U.S. v. Harrison (10th Cir.
2011) 639 F.3d 1273, 1280 [officer said they needed to investigate a report of bombs on the premises].

117 See People v. Lucatero (2008) 166 Cal.App.4th 1110; People v. Jaquez (1985) 163 Cal.App.3d 918, 928.



79

Pat Searches

“American criminals have a long tradition of armed violence.”

The statistics are chilling: Over 93% of the officers killed in the line of duty since 1968
were killed by gunfire. And since 1995 most of these shootings occurred when the
officers were detaining or pursuing the killer.?

And yet, neither of these statistics is surprising. After all, with a thriving underground
market for firearms, it has become increasingly likely that a detainee will have one; and
that he’ll try to use it if he thinks he is about to be arrested, especially if he is a two or
three striker.*

In addition, the very nature of detentions puts officers in a precarious position. As the
United States Supreme Court pointed out, a detention “involves a police investigation at
close range, when the officer remains particularly vulnerable.”” And even though the
detainee is technically under the officer’s “control” in the sense that he is not free to
leave, the Court noted that he still might “reach into his clothing and retrieve a weapon.”®
The Ninth Circuit captured the essence of the problem when it said:

It is a difficult exercise at best to predict a criminal suspect’s next move, and it is
both naive and dangerous to assume that a suspect will not act out desperately
despite the fact that he faces the barrel of a gun.”

To help reduce this danger, the Supreme Court ruled that officers may conduct
warrantless pat searches of detainees to determine whether they are carrying a weapon
“and to neutralize the threat of physical harm.”® There is, however, one restriction—and
it's a big one: they may do this only if they have reason to believe that the detainee is
armed or dangerous.

! Terry v. Ohio (1968) 393 U.S. 1, 23.

% Source: U.S. Department of Justice, Federal Bureau of Investigation, Law Enforcement Officers
Feloniously Killed 1968-2005 (By type of weapon). ALSO SEE Terry v. Ohio (1968) 393 U.S. 1, 24
[“Virtually all of [the deaths of officers in the performance of their duties] and a substantial
portion of the injuries are inflicted with guns and knives.”].

3 Source: U.S. Department of Justice, Federal Bureau of Investigation, Law Enforcement Officers
Feloniously Killed 1995-2004 (By circumstances at scene of incident and type of assignment)

* See Terry v. Ohio (1968) 393 U.S. 1, 24 [“The easy availability of firearms to potential criminals
in this country is well known.”]; United States v. Robinson (1973) 414 U.S. 218, 234, fn.5 [“The
danger to the police officer flows from the fact of the arrest, and its attendant proximity, stress,
and uncertainty”]; U.S. v. Holt (10" Cir. 2001) 264 F.3d 1215, 1223 [“Resort to a loaded weapon
is an increasingly plausible option for [detainees].”].

> See Michigan v. Long (1983) 463 U.S. 1032, 1052.

® Michigan v. Long (1983) 463 U.S. 1032, 1051.

7 U.S. v. Reilly (9™ Cir. 2000) 224 F.3d 986, 993.

8 Terry v. Ohio (1968) 393 U.S. 1, 24. NOTE: Because pat searches are permitted for the sole
purpose of discovering weapons, officers may not, based on reasonable suspicion, pat search a
suspect to determine whether he possesses ID. See People v. Garcia (2006) 145 Cal.App.4™ 782,
788 [“[Terry] by no means authorizes a search for contraband, evidentiary material, or anything
else in the absence of reasonable grounds to arrest.”].
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The question has been asked: Why can’t officers pat search all detainees? It’s a
legitimate question, especially considering that the “armed or dangerous” requirement
was established 40 years ago when weapons and violence were much less prevalent than
they are now.’ Still, there are reasons for not permitting indiscriminate pat searches. As
the Supreme Court observed in the landmark case of Terry v. Ohio, the pat search is a
“sensitive area of police activity”'® which “must surely be an annoying, frightening, and
perhaps humiliating experience.”'* The Court went on to say:

[[]t is simply fantastic to urge that [a pat search] performed in public by a
policeman while the citizen stands helpless, perhaps facing a wall with his hands
raised, is a “petty indignity.” It is a serious intrusion upon the sanctity of the
person, which may inflict great indignity and arouse strong resentment, and it is
not to be undertaken lightly."

Consequently, it is essential that officers understand when pat searches are, and are
not, permitted. And that is the subject of the first half of this article. In the second half,
we will discuss the other important limitation on pat searches: the permissible scope of
the search. Taking note of these fundamental restrictions, the Court in Terry said, “[O]ur
inquiry is a dual one—whether the officer’s action was justified at its inception, and
whether it was reasonably related in scope to the circumstances which justified the
interference in the first place.”"

Before we begin, however, we must acknowledge that officers will sometimes
encounter situations in which they reasonably conclude that a pat search is necessary
even though the grounds for it are questionable, or maybe even nonexistent. Or they
might have reason to believe that it would be too dangerous to follow the required
procedure. In either situation, officers should do what they think is necessary for their
safety, and not worry too much about whether the search will stand up in court. As the
California Court of Appeal observed, “Ours is a government of laws to preserve which we
require law enforcement officers—live ones.”**

“ARMED OR DANGEROUS”

As noted, pat searches are permitted only if officers reasonably believe that the
detainee is presently armed or dangerous. But unless they actually see a weapon, or
unless the detainee is outwardly hostile, this determination must be based on

® See U.S. v. Hauk (10™ Cir. 2005) 412 F.3d 1179, 1192 [“Police are predisposed by their instinct
for self-preservation to assume that an unknown situation is dangerous. The Fourth Amendment
limits officers’ ability to act on this assumption, but we must take care not to restrict officers’
common-sense precautions, particularly in cases involving reasonable suspicion.”]; U.S. v. Rice
(10™ Cir. 2007) 483 F.3d 1079, 1083 [“An officer in today’s reality has an objective, reasonable
basis to fear for his or her life every time a motorist is stopped.”].

19(1968)393U.S.1,9.

1(1968) 393 U.S. 1, 25.

12(1968) 393 U.S. 1, 16-7. NOTE: A pat search is both a “search” and a “seizure.” Id. at p. 19.

3 Terry v. Ohio (1968) 393 U.S. 1, 19-20.

* People v. Koelzer (1963) 222 Cal.App.2d 20, 27. ALSO SEE People v. Dumas (1967) 251
Cal.App.2d 613, 617 [“The realities of present day law enforcement dictate that a failure to make
such a search, in many cases, might mean death to policemen.”].
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circumstantial evidence."”® What circumstances are considered significant? And how do
the courts evaluate them? These are the questions we will now examine.

General principles

ARMED OR DANGEROUS: In Terry, the Court said that pat searches are permitted only if
officers reasonably believed that the detainee was armed “and” dangerous. Almost
immediately, however, the lower courts understood that the use of the conjunctive “and”
was an unfortunate lapse—that pat searches would be justified whenever officers
reasonably believed that a detainee was armed or dangerous. After all, it is apparent that
every suspect who is armed with a weapon is necessarily dangerous to any officer who is
detaining him, even if the detainee was cooperative and exhibited no hostility."

Furthermore, although the courts still routinely quote Terry’s “armed and dangerous”
language, they understand that a pat search will be justified if officers reasonably
believed that a detainee constituted an immediate threat, even if there was no reason to
believe he was armed."” As the Sixth Circuit put it, “The focus of judicial inquiry is

1> See People v. Thurman (1989) 209 Cal.App.3d 817, 823 [it would be “utter folly” to require an
officer “to await an overt act of hostility before attempting to neutralize the threat of physical
harm”]; People v. Samples (1992) 11 Cal.App.4™ 389, 393 [“Our courts have never held that an
officer must wait until a suspect actually reaches for an apparent weapon before he is justified in
taking the weapon.”].

16 See Michigan v. Long (1983) 463 U.S. 1032, 1049 [“Our past cases indicate that the protection
of police and others can justify protective searches when police have a reasonable belief that the
suspect poses a danger”]; Pennsylvania v. Mimms (1977) 434 U.S. 106, 112 [“The bulge in the
jacket permitted the officer to conclude that Mimms was armed and thus posed a serious and
present danger to the safety of the officer.” Emphasis added]; People v. Superior Court (Brown)
(1980) 111 Cal.App.3d 948, 956 [“[A] pat-down search for weapons may be made predicated on
specific facts and circumstances giving the officer reasonable grounds to believe that defendant is
armed or on other factors creating a potential for danger to the officers.” Emphasis added]; People
v. Hill (1974) 12 Cal.3d 731, 746 [pat search is permitted if officers reasonably believe a suspect
“might forcibly resist an investigatory detention”]; People v. Avila (1997) 58 Cal.App.4™ 1069,
1074 [“[T]he crux of the issue is whether a reasonably prudent person. .. would be warranted in
the belief that his or her safety was in danger.”]; People v. Franklin (1985) 171 Cal.App.3d 627,
635 [“The issue rather is whether a reasonably prudent man under similar circumstances would be
warranted in his belief that his safety was in danger.”]; People v. Campbell (1981) 118 Cal.App.3d
588, 595 [“An officer is justified in making a pat-down search if he has objective cause to believe
that the suspectis armed or that the search is necessary for the officer’s own safety.”]. NOTE: Even
the Courtin Terryacknowledged that an armed detainee is necessarily dangerous. See Terryv.
Ohio (1968) 393 U.S. 1, 28 [“a reasonably prudent man would have been warranted in believing
petitioner was armed and thus presented a threat”; emphasis added]. In another example of sloppy
drafting in Terry, the Court said several times that the issue is whether the suspectis “potentially
dangerous.” But, as the Court of Appeal observed, “almost everyone could be described as
‘potentially’ dangerous.” People v. Lafitte (1989) 211 Cal.App.3d 1429, 1433, fn.4.

7 See Michigan v. Long (1983) 463 U.S. 1032, 1049 [“Our past cases indicate then that protection
of police and others can justify protective searches when police have a reasonable belief that the
suspect poses a danger ....” The Long Court also noted that a pat search of a suspect known to be
unarmed may be permissible because such a suspect “may be able to gain access to weapons” At p.
1049, fn14]; Sibron v. New York (1968) 392 U.S. 40, 65 [purpose of pat search is “disarming a
potentially dangerous man.”]; People v. Superior Court (Simon) (1972) 7 Cal.3d 186, 204 [“The
critical question remains, is this the kind of confrontation in which the officer can reasonably
believe in the possibility that a weapon may be used against him?”]; U.S. v. Brown (7™ Cir. 2000)



whether the officer reasonably perceived the subject of a frisk as potentially dangerous,
not whether he had an indication that the defendant was in fact armed.”*®

THE “REASONABLE OFFICER” TEST: To determine whether an officer reasonably believed
that a detainee was armed or dangerous, the courts employ the “reasonable officer” test.
Specifically, they permit pat searches if the threat would have been apparent to a
reasonable officer in the same situation.”” As the Eighth Circuit put it, “[T]he facts must be
such that a hypothetical officer in exactly the same circumstances reasonably could
believe that the individual is armed and dangerous.”*

It is therefore immaterial that the officer testified that he did not feel “threatened” or
“scared.””' But it is also immaterial that the officer believed in good faith that a pat search
was justified.”” Again, what matters is how the circumstances would have appeared to an
objective observer.

THE NEED FOR FACTS: A determination that a suspect was armed or dangerous must be
based on specific facts.”® Feelings, hunches, and unsupported conclusions are irrelevant.

“ROUTINE” PAT SEARCHES: Because facts are required, pat searches can never be
conducted as a matter of routine.”* In fact, judges will usually conclude that an officer has
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232 F.3d 589, 592 [pat search of strangely-behaving detainee upheld even though there “was the
lack of specific facts indicating that [he] possessed a weapon”].

18.U.S. v. Bell (6™ Cir. 1985) 762 F.2d 495, 500, fn.7. ALSO SEE U.S. v. Flett (8" Cir. 1986) 806
F.2d 823, 828.

19 See Terry v. Ohio (1968) 392 U.S. 1, 21-2 [“[I]t is imperative that the facts be judged against an
objective standard: would the facts available to the officer at the moment of the seizure or search
warrant a man of reasonable caution in the belief that the action taken was appropriate?”];
Pennsylvania v. Mimms (1977) 434 U.S. 106, 112 [“[A]ny man of reasonable caution would likely
have conducted the pat down.”]; U.S. v. Price (D.C. Cir. 2005) 409 F.3d 436, 441 [“In reviewing
such protective searches, we apply an objective test based on the facts available to the officer at
the time of the search.”]; U.S. v. Holt (10™ Cir. 2001) 264 F.3d 1215, 1225 [“In the context of
officer safety in particular, the Supreme Court has relied on an objective view of the
circumstances.”]; U.S. v. Brown (7% Cir. 1999) 188 F.3d 860, 866 [“[T]he test is objective, not
subjective.”]. NOTE: The “reasonable officer” testis sometimes phrased in terms of reasonable
suspicion; i.e., a pat search is permitted if officers have reasonable suspicion to believe the
detainee is armed or dangerous. See New Yorkv. Class (1986) 475 U.S. 106, 117 [“When a search
or seizure has as its immediate object a search for a weapon ... only on a reasonable suspicion of
criminal activity [is required].”]; U.S. v. Orman (9% Cir. 2007) 486 F.3d 1170, 1176 [reasonable
suspicion “is all that is required for a protective search”]; U.S. v. Rice (10" Cir. 2007) 483 F.3d
1079, 1083 [“The reasonable suspicion required to justify a pat-down search represents a
minimum level of objective justification.”].

20 U.S. v. Hanlon (8™ Cir. 2005) 401 F.3d 926, 929.

% See U.S. v. Tharpe (5™ Cir. 1976) 536 F.2d 1098, 1101 [“We know of no legal requirement that
a policeman must feel ‘scared’ by the threat of danger.”].

22 See People v. Adam (1969) 1 Cal.App.3d 486, 491 [“[S]imple good faith on the part of the
arresting officer is not enough.”].

% See Terry v. Ohio (1968) 392 U.S. 1, 21 [“[T]he police officer must be able to point to specific
and articulable facts”]; Sibron v. New York (1968) 392 U.S. 40, 64 [the officer “must be able to
point to particular facts”]; People v. Glenn R. (1970) 7 Cal.App.3d 558, 561 [although the officer
described his belief that the defendant was armed as a “sneaky hunch,” it was actually based on
specific facts]; U.S. v. Tharpe (5" Cir. 1976) 536 F.2d 1098, 1100 [“[T]he feelings or hunches of
an officer are too lacking in substance to effectively guarantee protection of constitutional
rights.”].
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no understanding of the law if he testifies that he always or usually pat searches the
people he detains.?”” For example, the courts have summarily invalidated pat searches
when the officer, when asked why he searched the defendant, replied as follows:

« “Standard procedure, officer’s discretion and my training.”*

- “Pat down everyone that I talk to, for safety reasons.”*’

- “Officer safety and because [the suspect] may have been armed.”*®

* “As far as | am concerned, anybody I stop could possibly have a weapon on them.

In contrast, in People v. Juarez the court noted that the officer “testified that he was
always in fear of harm when questioning a detained suspect but not that he always and
without articulable reason allayed that fear by a frisk.”*

TRAINING AND EXPERIENCE: The courts may consider an officer’s opinion, based on
training and experience, as to whether certain facts or circumstances demonstrated a
legitimate threat.*!

TOTALITY OF CIRCUMSTANCES: The courts will take into account all of the relevant
circumstances surrounding the encounter—the total atmosphere. As the Seventh Circuit
observed, “[T]he standard is whether the pat-down search is justified in the totality of
circumstances, even if each individual indicator would not by itself justify the
intrusion.”*

»29

2t See U.S. v. Post (9™ Cir. 1979) 607 F.2d 847, 851 [“It is clear that an officer who has the right to
stop a person does not necessarily have a concomitant right to search that person.”]; U.S. v. Garcia
(10™ Cir. 2006) 459 F.3d 1059, 1063-4 [pat searches are “not to be conducted as a matter of
course during every investigative detention”].

% See, for example, People v. Lawler (1973) 9 Cal.3d 156, 162-3 [“The officer’s testimony that he
felt a ‘routine’ search for weapons was in order apparently betrays the presence of [an illegal
police practice].”]; People v. Adam (1969) 1 Cal.App.3d 486, 490 [“The People interpret Terry as if
it stood for the proposition that simply because an officer may temporarily seize a suspect it
follows automatically that he may frisk him for weapons.”].

26 Santos v. Superior Court (1984) 154 Cal.App.3d 1178, 1181. ALSO SEE People v. Medina (2003)
110 Cal.App.4™ 171, 176 [“standard procedure”]; People v. Adam (1969) 1 Cal.App.3d 486,
489[“ordinary precautions”].

7 People v. Hubbard (1970) 9 Cal.App.3d 827, 830 [“This undiscriminating approach does not
meet the Supreme Court’s test.”].

28 people v. Dickey (1994) 21 Cal.App.4™ 952, 956 [“Without specific and articulable facts ... these
conclusions add nothing.”]. ALSO SEE People v. Marcellus L. (1991) 229 Cal.App.3d 134, 138 [“for
safety reasons”].

29 people v. Griffith (1971) 19 Cal.App.3d 948, 952.

30(1973) 35 Cal.App.3d 631, 637.

31See United States v. Arvizu (2002) 534 U.S. 266, 273 [“This process allows officers to draw on
their own experience and specialized training to make inferences from and deductions about the
cumulative information available to them that might well elude an untrained person.”]; People v.
Frank V. (1991) 233 Cal.App.3d 1232, 1240-1; U.S. v. Barlin (2™ Cir. 1982) 686 F.2d 81, 86
[“[W]e must view the surrounding circumstances .. . through the eyes of a reasonable and caution
police officer on the scene guided by his training and experience.”]; U.S. v. Rideau (5% Cir. 1992)
969 F.2d 1572, 1575 [“Trained, experienced officers like Ellison may perceive danger where an
untrained observer would not.”].

32.S. v. Brown (7™ Cir. 1999) 188 F.3d 860, 865. ALSO SEE U.S. v. Barlin (2™ Cir. 1982) 686

F.2d 81, 86 [“[W]e must view the surrounding circumstances as a while, not as discrete and
separate facts.”]; U.S. v. Rice (10™ Cir. 2007) 483 F.3d 1079, 1085 [the trial court had “discounted
the totality of the information known to the officers by focusing on the facts in isolation.”].



For example, in People v. Avila the court pointed out, “All of these factors, although
perhaps individually harmless, could reasonably combine to create fear in a detaining
officer. The [pat search] test does not look to the individual details in its search for a
reasonable belief that one’s safety is in danger; rather it looks to the totality of the
circumstances.”*? Similarly, the court in People v. Satchell noted that, while none of the
various circumstances clearly demonstrated a threat, when considered as a whole “there
was something fishy in the situation and the officers were certainly entitled to
contemplate the possibility of violence.”**

POSSIBILITY OF AN “INNOCENT” EXPLANATION: A pat search will not be invalidated
merely because there might also have been an “innocent” or non-threatening explanation
for the circumstances.®

“CLOSE” CASES: Finally, in close cases the courts are apt to uphold an officer’s
determination that a detainee was armed or dangerous. As the Court of Appeal put it,
“The judiciary should not lightly second-guess a police officer’s decision to perform a
patdown search for officer safety.”*

Having discussed the general principles, we will now look at the circumstances that

are relevant in determining whether it is reasonable to believe that a detainee is armed or

dangerous.

Nature of crime under investigation

Grounds for a pat search will automatically exist if the suspect was detained to
investigate a crime that is closely linked to weapons or violence,’” such as the following:

DRUG SALES: At the top of the list of “armed or dangerous” crimes is drug trafficking.
As the Court of Appeal observed in People v. Simpson, “lllegal drugs and guns are a lot
like sharks and remoras. And just as a diver who spots a remora is well-advised to be on
the lookout for sharks, an officer investigating cocaine and marijuana sales would be
foolish not to worry about weapons.”® Or, as the court pointed out in People v. Thurman:

Rare is the day which passes without fresh reports of drug related homicides,

open street warfare between armed gangs over disputed drug turf, and police

seizures of illicit drug and weapon caches in warranted searches of private

residences and other locales.*

33 (1997) 58 Cal.App.4™ 1069, 1074.

3% (1978) 81 Cal.App.3d 347, 354.

%5 See People v. Ledesma (2003) 106 Cal.App.4™ 857, 863 [“[The U.S. Supreme Court] has been
sharply critical of lower court decisions precluding police reliance on facts consistent with an
innocent as well as a guilty explanation.”];

Peoplev. Brown (1989) 213 Cal.App.3d 187, 191 [“[I]t does not assist defendant that other
explanations consistent with innocent activity might be equally reasonable.”]; Peoplev. Frank V.
(1991) 233 Cal.App.3d 1232, 1240-1.

3¢ People v. Dickey (1994) 21 Cal.App.4™ 952, 957. ALSO SEE People v. Lafitte (1989) 211
Cal.App.3d 1429, 1433 [“[The U.S. Supreme Court] seemed willing to allow more leeway in the
officer’s decision that a suspect is ‘armed and presently dangerous,” even for minor offenses.”].
37 See U.S. v. Flatter (9™ Cir. 2006) 456 F.3d 1154, 1158 [“[I|ndeed, some crimes are so
frequently associated with weapons that the mere suspicion that an individual has
committed them justifies a pat down search.”].

3%(1998) 65 Cal.App.4™ 854, 862.

39(1989) 209 Cal.App.3d 817, 822.
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Consequently, officers may pat search any detainee who is reasonably believed to be a
drug dealer.* In addition, as discussed later, officers who are executing a warrant to
search a residence for drugs are also permitted to pat search everyone on the premises.

VIOLENT CRIMES: A pat search is, of course, also warranted if the detainee was
reasonably suspected of having committed a crime of violence, such as murder, assault
with a deadly weapons, robbery, or carjacking.*!

*0 See Richards v. Wisconsin (1997) 520 U.S. 385, 391, fn.2 [“This Court has encountered before
the links between drugs and violence.” Citations omitted]; People v. Glaser (1995) 11 Cal.4™ 354,
367 [“In the narcotics business, firearms are as much ‘tools of the trade’ as are most commonly
recognized articles of narcotics paraphernalia.” Quoting Ybarra v. Illlinois (1979) 444 U.S. 86, 106
(dis. opn. of Rehnquist, ]J)]; People v. Osuna (1986) 187 Cal.App.3d 845, 856 [“It should come as
no great surprise that those who would profit by the illicit manufacture and sale of drugs which so
often destroy their customers’ very lives, are not above adopting lethal means to protect their
products from seizure and themselves from apprehension.”]; Peoplev. Lee (1987) 194 Cal.App.3d
975,983 [“persons engaged in selling narcotics frequently carry firearms to protect themselves
from would-be robbers.”]; People v. Limon (1993) 17 Cal.App.4™ 524, 535 [It is not unreasonable
to assume that a dealer in narcotics might be armed and subject to a pat-search.”]; Peoplev.
Samples (1996) 48 Cal.App.4™ 1197, 1209; People v. Gallegos (2002) 96 Cal.App.4™ 612, 629 [“It
is common knowledge that drug dealers typically use firearms and ammunition in the course of
their drug sale operations.”]; People v. Wigginton (1973) 35 Cal.App.3d 732, 737 [the officer knew
that “users and sellers of narcotics more times than not have weapons readily available either on
their person or on the premises”]; U.S. v. $109,179 (9" Cir. 2000) 228 F.3d 1080, 1084 [“Officer
Jones had reasonable suspicion to believe that Maggio was involved in a narcotics operation, and
thus that he might be armed.”]; U.S. v. Hudson (9" Cir. 1996) 100 F.3d 1409; U.S. v. Post (9" Cir.
1979) 607 F.2d 847 852 [“Itis not unreasonable to suspect that a dealer in narcotics might be
armed.”]; U.S. v. Brown (7" Cir. 1999) 188 F.3d 860, 865 [“Drug dealing is a crime infused with
violence.”]; U.S. v. Barlin (2™ Cir. 1982) 686 F.2d 81, 87 [court notes “the violent nature of
narcotics crime”]; U.S. v. Stowe (7% Cir. 1996) 100 F.3d 494, 499 [“[D]rug dealing is a crime
infused with violence. ... Guns and drugs together distinguish the millions of homes where guns
are presentfromthose housing potentially dangerous drug dealers—an importantnarrowing
factor.”]; U.S. v. Bustos-Torres (8" Cir. 2005) 396 F.3d 935, 943 [“Because weapons and violence
are frequently associated with drug transactions, it is reasonable for an officer to believe a person
may be armed and dangerous when the person is suspected of being involved in a drug
transaction.”]; U.S. v. Hauk (10" Cir. 2005) 412 F.3d 1179, 1192 [“Unlike some other crimes,
involvement in the drug trade is not uncommonly associated with violence.”]; U.S. v. Price (D.C.
Cir.2005) 409 F.3d 436, 442 [pat search justified because officers reasonably believed the suspect
was “transporting a stash of illegal drugs”]; U.S. v. Garcia (10™ Cir. 2006) 459 F.3d 1059, 1064
[“[A] connection with drug transactions can support a reasonable suspicion that a suspectis
armed and dangerous.”]. NOTE: In Santos v. Superior Court (1984) 154 Cal.App.3d 1178, 1185
and People v. Wright (1988) 206 Cal.App.3d 1107, 1112 the courts ruled that a pat search could
not be justified merely because officers reasonably believed the detainee was selling drugs. These
rulings were ludicrous in the ‘80’s and they are even more so today. Although defendant’s often
cite them, the courts routinely ignore them.

*1 See Terryv. Ohio (1968) 392 U.S. 1, 28 [the officer reasonably believed the suspect was
“contemplating a daylight robbery—which, it is reasonable to assume, would be likely to involve
the use of weapons”]; People v. Campbell (1981) 118 Cal.App.3d 588, 595 [“Officer Welch
articulated his belief that the appellant was armed and justified this belief by testifying that there
had been killings in connection with this investigation.”]; People v. Atmore (1970) 13 Cal.App.3d
244, 247, fn.1 [murder]; People v. Rico (1979) 97 Cal.App.3d 124, 132 [ADW]; People v. Stone
(1981) 117 Cal.App.3d 15, 19 [strong-arm robbery]; People v. Gonzales (1998) 64 Cal.App.4™ 432,
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BURGLARY: A suspected burglar may be pat searched because burglars often carry
weapons or tools that could serve as weapons.** As the Court of Appeal observed, “It is
reasonable for an officer to believe that a burglar may be armed with weapons, or tools
such as knives and screwdrivers which could be used as weapons, and that a pat-down
search is necessary for the officer’s safety.”*

CAR THEFT: Because car thieves also frequently carry tools, they too may be pat
searched.**

VEHICLE PURSUITS: Officers may pat search all occupants of a vehicle that has been
stopped following a pursuit, regardless of the initial justification for the stop.*

TRAFFIC VIOLATIONS: While traffic stops are inherently dangerous, the likelihood that a
violator is armed or dangerous is too remote to justify a pat search.*® As the court said in
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439 [armed robbery]; People v. Anthony (1970) 7 Cal.App.3d 751, 761 [armed robbery]; People v.
Franklin (1985) 171 Cal.App.3d 627, 635-6 [armed robbery]; People v. Watson (1970) 12
Cal.App.3d 130, 134 [armed robbery]; People v. Craig (1978) 86 Cal.App.3d 905, 912 [armed
robbery]; Peoplev. Orozco (1981) 114 Cal.App.3d 435, 445 [shots fired]; Peoplev. Lindsey (2007)
148 Cal.App.4™ 1390, 1401 [shots fired]; People v. Superior Court (Holmes) (1971) 15 Cal.App.3d
806, 810 [shots fired]; People v. Woods (1970) 6 Cal.App.3d 832, 837 [shots fired, plus hand in
pocket]; U.S. v. Hartz (9" Cir. 2006) 458 F.3d 1011, 1018 [carjacking]; U.S. v. Rice (10" Cir.

2007) 483 F.3d 1079, 1081 [preparing for a drive-by shooting].

*2 See People v. Castaneda (1995) 35 Cal.App.4™ 1222, 1230 [“burglary suspects frequently carry
weapons”]; People v. Remiro (1979) 89 Cal.App.3d 809, 829 [“[The officer] suspected he was
dealing with automobile burglars”]; People v. Smith (1973) 30 Cal.App.3d 277, 279 [“The officers
had received a report of a possible burglary”]; People v. Juarez (1973) 35 Cal.App.3d 631, 636
[“appellant was a logical suspect in a recent burglary”]; People v. Suennen (1980) 114 Cal.App.3d
192, 199 [detention of suspect in “recent local pillowcase burglaries”]; People v. Garcia (1969) 274
Cal.App.2d 100, 106; People v. Allen (1975) 50 Cal.App.3d 896, 901 [auto burglary]; People v.
Koelzer (1963) 222 Cal.App.2d 20, 27 [officers who had detained suspected burglars were
“entitled to make a self-protective search of defendants’ persons”]; U.S. v. Mattarolo (9™ Cir. 1999)
191 F.3d 1082, 1087 [the defendant was a suspected counterfeiter, “not a suspect caught possibly
in the act of committing a nighttime burglary and therefore more likely to be armed”]; In re Sealed
Case (D.C. Cir. 1998) 153 F.3d 759, 767 [“[I]t was appropriate for [the officers] to act on the basis
of the kinds of risks burglaries normally present.”]; U.S. v. Tharpe (5" Cir. 1976) 536 F.2d 1098,
1100 [the officer “had information that the Tharpe brothers were known burglars; that they were
now suspects in a recent unsolved burglary”].

*3 People v. Myles (1975) 50 Cal.App.3d 423, 430.

* See U.S. v. Hanlon (8™ Cir. 2005) 401 F.3d 926, 929 [“[W]hen officers encounter suspected car
thieves, they also may reasonably suspect that such individuals might possess weapons.”]; People
v. Vermouth (1971) 20 Cal.App.3d 746, 753 [because the detainees were suspected of car theft, it
was reasonable “to ask the two men out of the car and make a superficial search for possible
weapons”]; People v Todd (1969) 2 Cal.App.3d 389, 393 [the circumstances “led the officers to
believe there ‘was something wrong’ and the car was stolen”]. COMPARE U.S. v. Flatter (9" Cir.
2006) 456 F.3d 1154, 1158 [“Mail theft by postal employees is not a crime that is frequently
associated with weapons”].

*> See People v. Hill (1974) 12 Cal.3d 731, 746, fn.13 [“It is reasonable for an investigating officer
to take precautionary measures with respect to all occupants of a fleeing automobile.”]. ALSO SEE
Haynie v. County of Los Angeles (9™ Cir. 2003) 339 F.3d 1071, 1076 [failure to yield plus other
circumstances].

* See People v. Superior Court (Simon) (1972) 7 Cal.3d 186, 206 [“[T]he ordinary motorist who
transgresses against a traffic regulation does not thereby indicate a propensity for violence of
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U.S. v. Brown, “Although the confrontation between a police officer and a citizen stopped
for a traffic violation can be fraught with danger, this fact alone does not justify a pat-
down."*’

A bulge

A bulge under the detainee’s clothing will warrant a pat search if it might have been
caused by a conventional weapon or an object that could readily be used as a weapon. As
the Ninth Circuit pointed out, “[W]e have given significant weight to an officer’s
observation of a visible bulge in an individual’s clothing that could indicate the presence
of a weapon.”*® In determining whether a bulge appeared to constitute a threat, the
following circumstances are relevant, oftentimes determinative:

SIZE AND SHAPE: A pat search will always be warranted if the size and shape of the
bulge was consistent with the size and shape of a weapon.

HEAVY OBJECT: As discussed later, officers who are conducting a pat search may
remove objects that feel hard to the touch. Consequently, officers may ordinarily pat
search a suspect if there was reason to believe that the bulge under his clothing was
caused by a heavy object. For example, in People v. Miles the court ruled a pat search was
justified because “the officer saw an exaggerated bulge in defendant’s left jacket pocket
and that the jacket ‘swung pretty freely’ in the officer’s direction. Because of the bulge
and the manner in which the jacket swung, the police officer knew it was some type of
heavy object, possibly a gun.”*

LOCATION OF THE BULGE: A suspicious bulge is even more cause for alarm if it was
located in a place where weapons are commonly concealed; e.g., at the waist, in a pants
or jacket pocket.*® For example, in upholding a pat search in People v. Brown, the court

iniquity”]; People v. Superior Court (Kiefer) (1970) 3 Cal.3d 807, 830 [pat search of traffic violator
unwarranted when she “promptly pulled his car to the side of the road” and was “pretty straight
and admitted he was going fast”]; People v. Lawler (1973) 9 Cal.3d 156, 161 [“[N]o authority to
pat down flowed from a mere traffic violation”]; U.S. v. Rice (10% Cir. 2007) 483 F.3d 1079, 1084
[“Although Officer Weakley could remove Rice from the car as part of a routine traffic stop, he
could not perform a pat-down search for weapons unless he reasonably suspected that Rice might
be carrying one.”].

(7™ Cir. 1999) 188 F.3d 860, 864.

8 U.S. v. Flatter (9™ Cir. 2006) 456 F.3d 1154, 1157. ALSO SEE People v. Guillermo M. (1982) 130
Cal.App.3d 642, 647 [bulges consistent with knives]; U.S. v. Meredith (5" Cir. 2007) 480 F.3d 366,
370 [observation of a “handgun-like bulge” provided grounds to pat search]; People v. Ritter
(1997) 54 Cal.App.4™ 274, 277 [bulge “appeared to be the outline of a small handgun”]; People v.
Snyder (1992) 11 Cal.App.4™ 389, 393 [“[T]he visible bulge created by the bulk of the liquor
bottle announced to Officer Chase the potential of a weapon.”].

*(1987) 196 Cal.App.3d 612, 618.

50 See Pennsylvania v. Mimms (1977) 434 U.S. 106, 107, 112 [there was a “large bulge under
[Mimms’] sports jacket” which “permitted the officer to conclude that Mimms was armed”]; People
v. Snyder (1992) 11 Cal.App.4™ 389, 391 [“a large bulge in the front waistband”]; People v. Methey
(1991) 227 Cal.App.3d 349, 358 [“He was wearing a bulky outer jacket with bulging pockets.”];
People v. Allen (1975) 50 Cal.App.3d 896, 899, 901 [“defendant’s pockets appeared to be
bulging”]; People v. Autry (1991) 232 Cal.App.3d 365, 367 [“He was wearing a zippered jacket
which bulged around and concealed his waist.”]; People v. Superior Court (Brown) (1980) 111
Cal.App.3d 948, 956 [the bulge was “in the waistband in the middle of his waist”]; People v.
Armenta (1968) 268 Cal.App.2d 248, 249-50 [“[The officer] noticed a bulge in the lower portion



88

noted that the officer’s decision to pat search the defendant “was based on his
observation of a bulge under [defendant’s] jacket and his experience that weapons are
commonly carried under clothing in that approximate location of the waistband.”*'

HIDING THE BULGE: A bulge is especially suspicious if the suspect was attempting to
keep it hidden from officers. For example, in People v. Superior Court (Brown) the court
noted, among other things, “[D]efendant was holding his hands clasped together in front
of a bulge in the waistband in the middle of his waist...."**

MAKING A GRAB: A bulge takes on even more significance if the suspect suddenly
reached for it.>

Furtive gestures

A so-called “furtive gesture” is a movement by a suspect, usually of the hands or arms,
that, (1) reasonably appeared to have been made in response to seeing an officer or a
patrol car;** and (2) was secretive in nature, meaning that it appeared the suspect did not
want the officer to see what he was doing. A furtive gesture is, of course, a concern
because of the possibility that the suspect may be attempting to hide or retrieve a
weapon.

Nevertheless, the courts will not uphold a pat search simply because an officer
testified that the suspect made a “furtive gesture.” This is mainly because “furtiveness” is
highly subjective, plus the term “furtive gesture” has been overused (and occasionally
abused) by officers to the point that judges have become skeptical whenever they hear it.

Instead, officers must explain exactly what the suspect did and why it appeared
threatening, or at least suspicious.”® For example, in People v. King®® a San Diego police
officer was on patrol in an area plagued by gang activity when he stopped a car for
expired registration. As he walked up to the car, he saw the driver, King, “reach under the
driver’s seat” and do something that caused a sound—a sound that the officer described as
“metal on metal.” In ruling that the officer’s subsequent pat search was lawful, the
court noted that, “in addition to King’s movement, we have the contemporaneous sound
of metal on metal and the officer’s fear created by the increased level of gang activity in
the area.”

In the following examples, note how the officers elaborated, at least somewhat, on
the detainee’s actions:

beneath the belt of Mr. Armenta’s trousers, on the inside of the trousers.”]; People v. Guillermo M.
(1982) 130 Cal.App.3d 642, 644 [bulge “in the front pockets of appellant’s pants”].

*1(1985) 169 Cal.App.3d 159, 165.

°2(1980) 111 Cal.App.3d 948, 957. ALSO SEE People v. Glenn R. (1970) 7 Cal.App.3d 558, 561
[“He continually kept his right side averted from the officer and kept his right hand in his jacket
pocket in such a manner as to lead any reasonable person to believe that he was attempting to
conceal something from view.”].

>3 See People v. Rosales (1989) 211 Cal.App.3d 325, 330 [the suspect “suddenly put his hand into
the bulging pocket,” an indication that he “was or could be, reaching for a weapon.”].

> See U.S. v. Edmonds (D.C. Cir. 2001) 240 F.3d 55, 51 [“furtive gestures are significant only if
they were undertaken in response to police presence”].

> See Peoplev. Frank V. (1991) 233 Cal.App.3d 1232, 1240-1 [furtive gesture may justify a pat
search]. COMPARE People v. Dickey (1994) 21 Cal.App.4th 952, 956, fn2 [ “Just how this activity
['moving around in the driver’s seat'] is invested with ‘guilty meaning’ is not explained in the
record..”].

*6 (1989) 216 Cal.App.3d 1237.



» He “lifted himself up from the seat with both arms in his rear portion of his body
behind his back, both arms went up and down rapidly.”’

« He “reached back inside the car toward his waistband.”*®

» He “clutched his stomach as he got out of the car, as if he were trying to keep
something held against the front part of his body.”*’

* The officer “noticed Edmonds reaching under the driver's seat as though he were
attempting to conceal something. ‘I saw the Defendant lean all of the way forward,’
he recalled, ‘almost ducking out of my sight. I could see his head above the
dashboard, and then I saw him lean back, up, seated upright in the vehicle.

* “[The officer] noticed the driver lean to the right as if to conceal or obtain
something.”®

* “ID]efendant crouched forward and placed his left hand toward the lower middle
portion of his body. Defendant fumbled with his left hand in the right front portion
of his body.”®*

* “[T]he officers saw appellant reach into the back of his waistband and secrete in his
hands an object which he had retrieved.”®®

* “[The officer] saw two passengers in the truck making ‘quick and furtive
movements’ below the dashboard.”**

m60

Sudden movement
A sudden movement by a detainee may justify a pat search, especially a reaching
movement. As the Ninth Circuit explained, “We have also considered sudden movements
by defendants, or repeated attempts to reach for an object that was not immediately
visible, as actions that can give rise to a reasonable suspicion that a defendant is
armed.”®® Thus, in upholding pat searches, the courts have noted the following:
* “When defendant [a suspected street-level drug dealer] turned toward the patrol car
and placed his hand inside his jacket, [the officer] believed that he was reaching for
a weapon.”®
* “When defendant [a suspected heroin dealer] suddenly put his hand into the
bulging pocket, [the officer] reasonably believed he was, or could be, reaching for a

weapon.”®’

57 People v. Clayton (1970) 13 Cal.App.3d 335, 337 [“When he observed Clayton's unusual
movements within the car it became reasonable for him to make a weapon search of his person;
failure to take similar precautions has resulted in the death of many law enforcement officers.”].
%8 U.S. v. Price (D.C. Cir. 2005) 409 F.3d 436, 442.

** U.S. v. Raymond (4™ Cir. 1998) 152 F.3d 309, 311.

0 U.S. v. Edmonds (D.C. Cir. 2001) 240 F.3d 55, 61.

%! Haynie v. County of Los Angeles (9™ Cir. 2003) 339 F.3d 1071, 1076.

62 people v. Armenta (1968) 268 Cal.App.2d 248, 249.

%3 People v. John C. (1978) 80 Cal.App.3d 814, 819.

* U.S.v. Yamba (3d Cir. 2007) F.3d [2007 WL 3054387].

% U.S. v. Flatter (9™ Cir. 2006) 456 F.3d 1154, 1158.

8 People v. Lee (1987) 194 Cal.App.3d 975, 983.

67 People v. Rosales (1989) 211 Cal.App.3d 325, 330. COMPARE People v. Valdez (1987) 196
Cal.App.3d 799, 807 [“Torres’s act of turning away from the police is at best mildly suspicious.”];
Ybarrav. lllinois (1979) 444 U.S. 85, 93 [“[Ybarra] made no gestures or other actions indicative of
an intent to commit an assault”].
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 After the detainee produced an ID card from his rear pocket, the officer saw him
“make a sudden gesture with his right hand to his left T-shirt pocket.”*®

The officer testified that “all three suspects alighted from the vehicle almost
simultaneously. They all got out on us..."*

“Just after [the officer] started the search around defendant’s waistband, defendant
abruptly grabbed for his outside upper jacket pocket.””°

“Upon the officers’ approach, defendant lunged forward thrusting his right hand
into one of the bag's open pockets.””!

* “When the officer approached the defendant he reached into his right rear pocket
and appeared to be trying to get something out, and it was a jerking motion as
though he were trying desperately to get something out of his pocket.””?

= “Appellant was combative and reached towards the front of his pants several
times.””?

As we discuss later, when a detainee suddenly reaches into a location where weapons

are commonly concealed, officers may usually dispense with the pat search procedure
and immediately reach inside.

Refusal to comply

A detainee’s refusal to comply with an officer’s request or command may indicate
defiance, which is certainly a relevant circumstance. For example, in People v. Superior
Court (Brown) the court ruled a pat search of a detainee was warranted largely because
the officer “twice called to defendant to stop but defendant without hesitation or turning
around continued walking away from him.””*

A refusal to comply is especially likely to justify a pat search if the objective of the
officer’s request or command was to restrict the detainee’s ability to secretly obtain a
weapon. For example, in Adams v. Williams the United States Supreme Court ruled that
an officer was justified in conducting a protective search of the defendant because,
among other things, “[W]illiams rolled down his window, rather than comply with the
policeman’s request to step out of the car so that his movements could more easily be
seen.””> Some other examples:

» After twice ignoring the officer’s command to raise his hands, the defendant “turned

his back” and started to walk away.”®

88 People v. McLean (1970) 6 Cal.App.3d 300, 306.

% People v. Hubbard (1970) 9 Cal.App.3d 827, 830. ALSO SEE U.S. v. Mattarolo (9 Cir. 1999)
191 F.3d 1082, 1087 [“[D]efendant got out of his car swiftly and walked quickly toward the squad
car before the officer had the chance to get out of his car.”].

70 People v. Atmore (1970) 13 Cal.App.3d 244, 246.

1 People v. Flores (1979) 100 Cal.App.3d 221, 226.

72 People v. Superior Court (Holmes) (1971) 15 Cal.App.3d 806, 808-9.

73 People v. Lopez (2004) 119 Cal.App.4™ 132, 134.

7% (1980) 111 Cal.App.3d 948, 954-5.

> Adams v. Williams (1972) 407 U.S. 143, 148. Edited.

76 people v. Wigginton (1973) 35 Cal.App.3d 732, 735. ALSO SEE U.S. v. Rideau (5™ Cir. 1992) 969
F.2d 1572, 1575 [detainee’s act of backing away from the officer could, under the circumstances,
be construed as an attempt to “gain[] room to use a weapon”]; U.S. v. Bell (6™ Cir. 1985) 762 F.2d
495, 501 [“Bell’s failure to follow [the FBI agent’s] instructions would significantly and
immediately heighten the level of concern upon the part of the officer.”].



* “[A]ppellant refused to drop the object in his hands when asked to do so by the

police officers.””’

“[The officer] asked Ratcliff to show what he had in his pocket, but he did not

comply.””®

“Haynie also failed to obey [the officer’s] orders to spread his legs and keep his head

facing forward.””

“[The FBI agent] ordered Bell to put his hands on the dashboard of the car. Bell did

not move his hands from their position on his lap or thighs. The agent repeated his

command to no avail.”®

* “Frank’s starting for his pockets again, after being told to take his hands out,
provided an additional factor justifying a patdown search for weapons.”®

* “The deputy asked defendant to put the [fanny pack] on the hood of the patrol car,
but defendant put it on the ground.”®

Detainee’s mental state

HOSTILE, AGITATED: A detainee’s overt hostility toward officers or an agitated mental
state are both highly relevant. For example, in People v. Michael S. officers who had
detained a juvenile for mildly suspicious behavior testified that he “started breathing very
rapidly, hyperventilating, and became boisterous and angry and very antagonistic [and]
clenched and unclenched his fists” and was “borderline combative.” In ruling the
subsequent pat search was justified, the court noted that the defendant “displayed
aggressive conduct and was either unable or unwilling to control himself.”**

Similarly, in U.S. v. Michelletti the court ruled that a pat search was justified because
“Michelletti, a large and imposing man, was heading straight toward [the officer] with a
‘cocky,” perhaps defiant attitude and his right hand concealed precisely where a weapon
could be located.”®*

It is also relevant that the detainee, although not overtly hostile at the time, had a
history of hostility toward officers. For example, in Amacher v. Superior Court the Court of
Appeal upheld a pat search mainly because the officer “personally had words with
petitioner when he stopped him for a traffic violation. He knew that petitioner had had
numerous hostile run-ins with other officers, and that petitioner had little or no respect
for law enforcement officers.”®

7 People v. John C. (1978) 80 Cal.App.3d 814, 819.

78 People v. Glenn R. (1970) 7 Cal.App.3d 558, 560.

7 Haynie v. County of Los Angeles (2003) 339 F.3d 1071, 1076.

80 U.S. v. Bell (6™ Cir. 1985) 762 F.2d 495, 497. Edited.

81 people v. Frank V. (1991) 233 Cal.App.3d 1232, 1241. ALSO SEE U.S. v. Michelletti (5% Cir.
1994) 13 F.3d 838, 842 [suspect’s right hand was “concealed precisely where a weapon could be
located. That Officer Perry took special note of the location of Michelletti's right hand is a fact
whose importance cannotbe overstated.”].

82 People v. Ritter (1997) 54 Cal.App.3d 274, 277.

83(1983) 141 Cal.App.3d 814, 816-7. ALSO SEE People v. Lopez (2004) 119 Cal.App.4™ 132, 135
[“Appellant was combative”]; U.S. v. Brown (7™ Cir. 2000) 232 F.3d 589, 594 [“Brown was acting
erratically and somewhat aggressively throughout the late afternoon to the early evening period
and therefore posed some concern.”].

8 (5™ Cir. 1994) 13 F.3d 838, 842.

8 (1969) 1 Cal.App.3d 150, 154.
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NERVOUSNESS: A detainee’s display of nervousness has little relevance unless it was
extreme or unusual.®® This occurred in U.S. v. Brown in which the court noted, among
other things, that the detainee’s demeanor “was more nervous than one would expect in a
routine traffic stop,” plus he kept “repeatedly glancing back towards the car in question.”®’

UNDER THE INFLUENCE: A detainee who is under the influence of alcohol or drugs may
be considered dangerous if his behavior was unpredictable, or if he was otherwise unable
to control himself.*®

Criminal history, gang affiliation

A detainee’s criminal history (especially involving violence or weapons) is another
circumstance that will be considered.?” For example, in People v. Bush the court noted
that the defendant “had a history of violence, possession of weapons and was reported to
be a kick-boxer.””

It is also relevant that the detainee was a known gang member or affiliate.”® For
example, in U.S. v. Flett the court ruled that a pat search was warranted because, among
other things, the officer knew that the detainee was a member of “a national motorcycle
gang which had violent propensities, including charges of using firearms, assault and

8 See People v. Lawler (1973) 9 Cal.3d 156, 162 [“Many individuals who are accosted and queried
by a police officer become [upset].”]; People v. Brown (1985) 169 Cal.App.3d 159, 164 [“He began
turning pale and his hands began to shake.”]; U.S. v. Hanlon (8" Cir. 2005) 401 F.3d 926, 929
[“extreme nervousness, profuse shaking, and refusal to look [the officer] in the eye”]; U.S. v.
Brown (7% Cir. 1999) 188 F.3d 860, 865 [“Nervousness or refusal to make eye contact alone will
not justify a [pat search], but such behavior may be considered”].

87 (7™ Cir. 1999) 188 F.3d 860, 865.

88 See Michigan v. Long (1983) 463 U.S. 1032, 1050 [Long “appeared to be under the influence of
some intoxicant”]; People v. Avila (1997) 58 Cal.App.4™ 1069, 1074; People v. Wigginton (1973)
35 Cal.App.3d 732, 737 [some of the detainees were “under the influence of narcotics”]; U.S. v.
Salas (9" Cir. 1989) 879 F.2d 530, 535 [“It was also reasonable for the officers to suspect that
Salas might be dangerous if he had recently used cocaine.”]; U.S. v. Tharpe (5 Cir. 1976) 536

F.2d 1098, 1100 [the detainees “had evidently been drinking”].

8 See People v. Methey (1991) 227 Cal.App.3d 349, 352 [“[The officer] recognized Methey from
numerous prior police contacts and arrests for drug-related crimes.”]; U.S. v. Rice (10™ Cir. 2007)
483 F.3d 1079, 1084 [“the computer check identified Rice as ‘known to be armed and
dangerous’]; People v. Allen (1975) 50 Cal.App.3d 896, 899 [“[D]efendant admitted that he had
been released from prison just three weeks earlier.”]; People v. Autry (1991) 232 Cal.App.3d 365,
367 [“Autry told the officer he had recently done time for robbery.”]; U.S. v. Jackson (7™ Cir.

2002) 300 F.3d 740, 746 [the officer recognized defendant “from the two previous arrests in
which he recovered drugs and a firearm from Jackson”]. COMPARE Ybarra v. Illinois (1979) 444
U.S. 85, 83 [the officers did not recognize the suspect “as a person with a criminal history”].

% (2001) 88 Cal.App.4™ 1048, 1050.

1 See People v. King (1989) 216 Cal.App.3d 1237, 1241 [“[D]etention of a known gang member
would increase the likelihood of harm to an officer and further justify a search for weapons.”];
People v. Guillermo M. (1982) 130 Cal.App.3d 642, 644 [“The agent knew that appellant had been
in trouble before and associated with a gang.”]; People v. William V. (2003) 111 Cal.App.4™ 1464,
1472; U.S.v. Osbourne (1** Cir. 2003) 326 F.3d 274, 278 [defendant “was a member of a violent
street gang”]. NOTE: The court in People v. King (1989) 216 Cal.App.3d 1237, 1241 noted it is not
necessary for officers or prosecutors to prove the suspect was, in fact, a member of a gang.
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resisting arrest.”*” Similarly, in U.S. v. Garcia one of the reasons the court upheld the pat
search of the defendant was that he was a known gang member, and the officer had
testified that, “based on his training and experience he knew that guns are often part of
the gang environment.” The court added, “In our society today this observation resonates
with common sense and ordinary human experience.””?

Presence during execution of drug warrant

As noted earlier, officers may ordinarily pat search anyone who is lawfully detained to
investigate drug sales. This is because of the close connection between guns and drug
trafficking. For this reason, the United States Supreme Court has also ruled that officers
who are executing a warrant to search a residence for drugs may pat search everyone
who is on the premises when they arrive.”

For example, in People v. Thurman®® officers in Vallejo had just entered a home to
execute a warrant to search for drugs when they saw Thurman sitting on a sofa in the
living room. An officer then patted him down and, in the process, discovered rock
cocaine. Although Thurman had done nothing to indicate he posed a threat to anyone,
the court ruled the pat search was justified because of the significant potential for
violence in these situations. Said the court, “That appellant’s posture, at that moment,
was nonthreatening does not in any measure diminish the potential for sudden armed
violence that his presence within the residence suggested.”

For the same reasons that justify pat searching the occupants of drug houses, the
California Supreme Court has ruled that officers may also detain people who arrive on
the premises while the search is underway, at least if the manner of their arrival indicates
they live there or are otherwise closely associated with the occupants.®

92 (8™ Cir. 1986) 806 F.2d 823, 827.

% (10™ Cir. 2006) 459 F.3d 1059, 1066.

* See Michigan v. Summers (1981) 452 U.S. 692, 702 [“[T]he execution of a warrant to search for
narcotics is the kind of transaction that may give rise to sudden violence”]; People v. Valdez (1987)
196 Cal.App.3d 799; People v. Roach (1971) 15 Cal.App.3d 628, 632 [“Defendant’s self-induced
presence at an apartment where dangerous drugs were sold provided rational support for [the
officer’s belief that the occupants were dangerous].”]; U.S. v. Fountain (9" Cir. 1993) 2 F.3d 656
[officers may detain residents and people who are on the premises when officers arrive]; U.S. v.
Stowe (7™ Cir. 1996) 100 F.3d 494, 499 [“Guns and drugs together distinguish the millions of
homes where guns are present from those housing potentially dangerous drug dealers—an
important narrowing factor.”]. ALSO SEE People v. Samples (1996) 48 Cal.App.4™ 1197 [detainee
was driving a car which officers had stopped to search a passenger for drugs pursuant to a search
warrant].

% (1989) 209 Cal.App.3d 817.

% See People v. Glaser (1995) 11 Cal.4™ 354, 365 [detainee “appeared to be more than a stranger
or casual visitor”]; People v. Huerta (1990) 218 Cal.App.3d 744, 750 [“It was reasonable to
believe a person entering a residence of illicit drug activity might be armed.”]; U.S. v. Bohannon
(6™ Cir. 2000) 225 F.3d 615, 616 [officers may detain people who arrive at the scene after
officers arrived]; Burchett v. Kiefer (6™ Cir. 2002) 310 F.3d 937, 943-4 [officers may detain a
person “who approaches a property being searched pursuant to a warrant, pauses at the property
line, and flees when the officers instruct him to get down.”]; People v. Roach (1971) 15
Cal.App.3d 628, 632..



Nature of location

HIGH CRIME AREA: The fact that a detention occurred in an area where crime, gang, or
drug problems are prevalent is a relevant circumstance,’” but it will not automatically
justify a patdown.”® As the U.S. Court of Appeals put it, “The police do not have carte
blanche to pat down anyone in a dangerous neighborhood.”” Or, as the court explained
in People v. King, “[T]he fact that an area involves increased gang activity may be
considered if it is relevant to an officer’s belief that the detainee is armed and dangerous.
While this factor alone may not justify a weapon search, combined with additional factors
it may.”*®

DESERTED AREA: It is relevant that the detention occurred in a place where there were
few, if any, other people around. This is mainly because the lack of witnesses and
potential assistance to the officer may motivate the detainee to take chances that he
would not otherwise have taken.'”

7 See Maryland v. Buie (1990) 494 U.S. 325, 334, fn.2 [“in high crime areas ... the possibility
that any given individual is armed is significant”]; Illinois v. Wardlow (2000) 528 U.S. 119, 124
[“But officers are not required to ignore the relevant characteristics of a location in determining
whether the circumstances are sufficiently suspicious to warrant further investigation.”]; Adamsv.
Williams (1972) 407 U.S. 143, 147 [“a high-crime area”]; People v. Limon (1993) 17 Cal.App.4™
524,534 [“The connection between weapons and an area can provide further justification for a
pat-search.”]; Peoplev. Frank V. (1991) 233 Cal.App.3d 1232, 1241; People v. King (1989) 216
Cal.App.3d 1237, 1241 [“[T]he fact that an area involves increased gang activity may be
considered if it is relevant to an officer’s belief the detainee is armed and dangerous. While this
factor alone may not justify a weapon search, combined with additional factors it may.”]; People v.
Hill (1974) 12 Cal.3d 731, 746, fn.13 [“high incidence of crime” was “another factor” which
supported the pat search]; People v. Stephen L. (1994) 162 Cal.App.3d 257, 260 [“Failure to
cursorily search suspects for weapons in a confrontation situation in an area where gang activity
usage is known from the officers’ past experience would be most careless.”]; People v. Barnes
(1983) 141 Cal.App.3d 854, 856; People v. Allen (1975) 50 Cal.App.3d 896, 901; U.S. v. Rice (10™
Cir. 2007) 483 F.3d 1079, 1084 [“a high crime area”]; U.S. v. Rideau (5™ Cir. 1992) 969 F.2d
1572, 1575 [“But when someone engages in suspicious activity in a high crime area, where
weapons and violence abound, police officers must be particularly cautious in approaching and
questioning him.”]; U.S. v. Brown (7™ Cir. 1999) 188 F.3d 860, 865 [“the exchange took place in a
high crime area where there had been drug activity, shootings, and gang violence.”].

% See Maryland v. Buie (1990) 494 U.S. 325, 334, fn.2 [“Even in high crime areas, where the
possibility that any given individual is armed is significant, Terry requires reasonable,
individualized suspicion before a frisk for weapons can be conducted.”]; People v. Marcellus L.
(1991) 229 Cal.App.3d 134, 138, fn.2; People v. Medina (2003) 110 Cal.App.4™ 171, 178 [pat
search unlawful because it “was based solely on his presence in a high crime area late at night”].
% U.S. v. Brown (7™ Cir. 1999) 188 F.3d 860, 865.

190 (1989) 216 Cal.App.3d 1237, 1241.

01 See Michigan v. Long (1983) 463 U.S. 1032, 1050 [“The hour was late and the area rural.”];
People v. Lafitte (1989) 211 Cal.App.3d 1429, 1433 [“late at night in a rural area”]; People v.
Superior Court (Brown) (1980) 111 Cal.App.3d 948, 956 [the area “was all but deserted of traffic
with only a few cars passing through the intersection”]; People v. Allen (1975) 50 Cal.App.3d 896,
901 [officer “was alone at 2:30 in the morning”]; U.S. v. Mattarolo (9" Cir. 2000) 209 F.3d 1153,
1158 [the detention occurred “on a remote section of road at midnight”]; U.S. v. Tharpe (5™ Cir.
1976) 536 F.2d 1098, 1100 [“[Officer] was alone, at night, in a poorly lit area, facing three men
who had evidently been drinking.”]; U.S. v. Rice (10™ Cir. 2007) 483 F.3d 1079, 1084 [“there
were no other cars or people around”].
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NIGHTTIME, DARKNESS: The fact that a detention occurred in a dark or relatively dark
place is a circumstance that indicates increased danger because officers may not be able
to see the detainee’s hands, movements by the detainee’s companions, or potential
weapons nearby.'” As the court observed in People v. Satchell, “The area was dark and
preparatory movements by defendant and his two companions might easily go
unnoticed.”'” That the detention occurred in a dark location may be especially significant
if the officers were outnumbered, or if their duties prevented them from giving their full
attention to the detainee.'™

Some courts have indicated there is increased danger when a detention occurs at
night.'® It is not clear whether these courts meant that increased danger resulted from
darkness or whether they view nighttime detentions as inherently dangerous, even if they
occur in well-lighted places. In any event, if officers or prosecutors cite “nighttime” as a
factor indicating increased danger, they should explain why this is so.'

Tips from citizens, informants

A pat search will be warranted if officers received a tip from a citizen or a tested
informant that the detainee is currently carrying a concealed weapon. For example, in
Adams v. Williams'’ a tested police informant approached a Connecticut police sergeant
at about 2:15 A.M. and said that a man who was sitting inside a car parked nearby “had a
gun at his waist.” The United States Supreme Court ruled that the officer’s subsequent
protective search of the man was lawful, noting that the informant “was known to him
personally and had provided him with information in the past.”

192 See People v. Stone (1981) 117 Cal.App.3d 15, 19 [“a poorly lit alley”]; People v. Suennen
(1980) 114 Cal.App.3d 192, 199 [“it was dark”]; U.S. v. Salas (9" Cir. 1989) 879 F.2d 530, 535 [it
was “10:30 p.m., when a hand movement to a weapon may be masked by the night’s shadows”];
U.S.v. Tharpe (5" Cir. 1976) 536 F.2d 1098, 1100 [the officer “was alone, at night, in a poorly lit
area”]; Michigan v. Long (1983) 463 U.S. 1032, 1050 [“It was 3:30 in the morning and fairly
dark”]. COMPARE Ybarra v. lllinois (1979) 444 U.S. 85, 93 [“the lighting was sufficient for [the
officers] to observe the customers.”]; People v. Samples (1996) 48 Cal.App.4™ 1197, 1210-1.

103 (1978) 81 Cal.App.3d 347, 354.

1% See People v. Superior Court (Brown) (1980) 111 Cal.App.3d 948, 956 [“It was dark, and any
preparatory movements of defendant for possible violence most likely would go unnoticed because
of the officers’ preoccupation with writing citations for defendant and his companion.”]; People v.
Barnes (1983) 141 Cal.App.3d 854, 856; People v. Satchell (1978) 81 Cal.App.3d 347, 354; People
v. Suennen (1980) 114 Cal.App.3d 192, 199 [“Moreover, it was dark, and two officers did not
outnumber the suspects so as to negate any threat or danger.”]; People v. Hubbard (1970) 9
Cal.App.3d 827, 830; U.S. v. Tharpe (5" Cir. 1976) 536 F.2d 1098, 1100.

195 See Adams v. Williams (1972) 407 U.S. 143, 147 [“a high-crime area at 2:15 in the morning”];
People v. Frank V. (1991) 233 Cal.App.3d 1232, 1241; People v. Barnes (1983) 141 Cal.App.3d
854, 856 [detention occurred in “early morning hours” but at a “well-lighted gas station”].
COMPARE: People v. Hana (1970) 7 Cal.App.3d 664, 669 [pat search not justified because, among
other things, it was broad daylight].

196 See People v. Medina (2003) 110 Cal.App.4™ 171, 177 [nighttime, in and of itself, has, at most,
“minimalimportance”].

107(1972) 407 U.S. 143. ALSO SEE People v. Richard C. (1979) 89 Cal.App.3d 477, 488 [“[T]he
officer was advised by a private citizen that the minor had exhibited and attempted to load a pistol
in the citizen’s driveway.”]; U.S. v. Poms (4™ Cir. 1973) 484 F.2d 919, 921 [“Here, the officers had
received information from a reliable informant that Poms always carried a weapon in his shoulder
bag.”].
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On the other hand, a tip from an anonymous or untested informant would not justify

a pat search unless there was some reason to believe his information was accurate. For
example, in Florida v. J.L.*®® an anonymous person called the Miami-Dade police
department’s non-emergency number and reported that a “young black male” wearing a
plaid shirt was standing at a certain bus stop and that he was carrying a gun. When
officers arrived they saw a man who matched the description given by the caller. So they
pat searched him, and found a gun. But the United States Supreme Court ruled the search
was unlawful because there was simply no reason to believe the informant was reliable.
Said the Court:

All the police had to go on in this case was the bare report of an unknown,

unaccountable informant who neither explained how he knew about the gun

nor supplied any basis for believing he had inside information about ].L.

Other circumstances

COMPANION ARRESTED, ARMED: The question arises: If two people are detained
together, can both of them be pat searched if officers reasonably believed that one of
them was armed or dangerous? Some federal courts have resolved this question by
devising a so-called “automatic companion” rule by which grounds to pat search a person
are said to exist automatically if his companion was being arrested and was “capable of
accomplishing a harmful assault on the officer.”'"

The “automatic companion” rule may, however, be contrary to rulings of the United
States Supreme Court that grounds to pat search cannot be based on mere proximity to
someone else.'"’ It is, however, a circumstances that may be considered.""

108 (2000) 529 U.S. 266. COMPARE People v. Superior Court (Saari) (1969) 2 Cal.App.3d 197,
201 [officers “verified the accuracy of this report in several particulars”].

199 See U.S. v. Berryhill (9™ Cir. 1971) 445 F.2d 1189, 1193 [“All companions of the arrestee

within the immediate vicinity, capable of accomplishing a harmful assault on the officer, are
constitutionally subjected to the cursory pat-down reasonably necessary to give assurance that
they are unarmed.”].

110 See Ybarra v. Illinois (1979) 444 U.S. 85, 93-4 [“[Terry] does not permit a frisk for weapons on
less than reasonable belief or suspicion directed at the person to be frisked”]; U.S. v. Bell (6" Cir.
1985) 762 F.2d 495, 498 [“We decline to adopt an ‘automatic companion’ rule, as we have serious
reservations about the constitutionality of such a result under existing precedent.”]; U.S. v. Flett
(8™ Cir. 1986) 806 F.2d 823, 829, fn.9 [[T]his court in no way condones the policy of the sheriff’s
office which provides that all males present at arrests such as these are to be subjected to cursory
pat-down search.”]. ALSO SEE U.S. v. Tharpe (5" Cir. 1976) 536 F.2d 1098, 1101 [“We need not go
so far as the Ninth Circuit’s rule of general justification conferring categorical reasonableness upon
searches of all companions of the arrestee”]. NOTE: California courts have not yet ruled on the
validity of the automatic companion rule. See People v. Samples (1996) 48 Cal.App.4™ 1197, 1212
[“We need not decide whether such an ‘automatic companion’ rule is appropriate under Terry”].
111 See People v. Wright (1988) 206 Cal.App.3d 1107, 1112 [“[D]efendant’s companion, Reed,

had a history of carrying concealed weapons.”]; U.S. v. Bell (6™ Cir. 1985) 762 F.2d 495, 498, 499,
fn.4 [“We do notread Ybarra as holding that ‘mere propinquity’ cannot be considered as a factor
in determining the legitimacy of a frisk; rather, the case held that proximity cannot be the sole
legitimizing factor.”]; U.S. v. Barlin (2™ Cir. 1982) 686 F.2d 81, 87 [“Fantauzzi was not
innocuously presentin a crowd at a public place. Instead, she entered in tandem with Frank and
Gleckler, whose involvement in an ongoing narcotics transaction seemed apparent.”]; U.S. v. Rice
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POSSESSION OF OTHER WEAPON: If officers seize a gun, knife, or other conventional
weapon from the detainee—even a legal weapon''>*—they may pat search him to
determine if he has any more.'”

The question arises whether such a search would be justified if the detainee possessed
a virtual weapon; i.e., an object that could conceivably be used as a weapon, such as a
baseball bat or a hammer. Although this issue has not been resolved,'** it seems likely
that a pat search would be upheld if, based on the nature of the object, its location or
other circumstances, there was reason to believe it was being used as a weapon; e.g.,
baseball bat located between bucket seats. In one case, the court upheld a search based
mainly on an officer’s observation of a “long black metal object” similar to a Mag
flashlight in the detainee’s truck, and the object was “within eight or ten inches of [his]
left hand.”'*

DETAINEE’S SIZE: Although a pat search would not be justified merely because the
detainee was “big,” his size would be a relevant circumstance if he was bigger than the
officer.''®

OFFICERS’ OUTNUMBERED: The courts often note whether the number of detainees was
greater than the number of officers on the scene, the relevance being the increased
danger to officers who are outnumbered."’

(10™ Cir. 2007) 483 F.3d 1079, 1085 [“A reasonable officer can infer from the behavior of one of
a car’s passengers a concern that reflects on the actions and motivations of the other passengers.”].
112 See Adams v. Williams (1972) 407 U.S. 143, 146 [“[T]he frisk for weapons might be equally
necessary and reasonable, whether or not carrying a concealed weapon violated any applicable
state law.”]; Michigan v. Long (1983) 463 U.S. 1032, 1052, fn.16 [“[W]e have expressly rejected
the view that the validity of a Terry search depends on whether the weapon is possessed in
accordance with state law.”]; People v. Lafitte (1989) 211 Cal.App.3d 1429, 1433.

113 See Michigan v. Long (1983) 463 U.S. 1032, 1050 [officer saw “a large knife in the interior of
the car”]; People v. Brown (1989) 213 Cal.App.3d 187, 191 [“Because defendant was carrying two
weapons, it was prudent to suspect defendant might be carrying other weapons as well.”]; People
v. Britton (1968) 264 Cal.App.2d 711, 715 [“When the officer saw the barrel of the .22 rifle
protruding from under the front seat, they were indeed justified in making a frisk”]; People v.
Castaneda (1995) 35 Cal.App.4™ 1222, 1230 [“And once the magazine was found, the fear of
further weapons and ammunition was increased”]; People v. Methey (1991) 227 Cal.App.3d 349,
358 [detainee was carrying a “pry bar or billy club”]; U.S. v. Hartz (9" Cir. 2006) 458 F.3d 1011,
1018 [the officer “had already observed a knife, a gun, and ammunition in the truck”].

11* See People v. Lafitte (1989) 211 Cal.App.3d 1429, 1433, fn.5 [“Just how far this rule extends is
unclear. As Justice Brennan pointed out, a baseball bat or hammer can be a lethal weapon; does
this mean a policeman could reasonably suspect a person is dangerous because these items are
observed in his or her car?”].

115 people v. Avila (1997) 58 Cal.App.4™ 1069, 1073. ALSO SEE People v. Lafitte (1989) 211
Cal.App.3d 1429, 1433 [knife “resting on the open glove box door, with the handle extended over
the edge toward the driver’s seat”].

116 See People v. Michael S. (1983) 141 Cal.App.3d 814, 817 [“The officers were here faced with a
suspect who was nearly six feet tall and weighed approximately 190 pounds.”]; People v. Methey
(1991) 227 Cal.App.3d 349, 352 [“He was larger than [the officer]"]; U.S. v. Michelletti (5" Cir.
1994) 13 F.3d 838, 842 [“Michelletti, a large and imposing man”].

117 See People v. Limon (1993) 17 Cal.App.4™ 524, 531 [“[The officers] were outnumbered not
only by the three suspects but also by the other people in the immediate area” which was “known
for gang activity, violence, and drugs.”]; People v. Stephen L. (1984) 162 Cal.App.3d 257; People v.
Samples (1996) 48 Cal.App.4™ 1197, 1210; People v. Suennen (1980) 114 Cal.App.3d 192, 199



HAND IN POCKET: It is relevant that the detainee was keeping a hand inside a pocket,
even though he did not do so suddenly or furtively.''®

ASSUMING THE POSITION: A detainee’s act of spontaneously “assuming the position” for
a pat search is a suspicious circumstance."

PASSENGER IN POLICE CAR: The following is an exception to the “armed or dangerous”
requirement: Any person may be pat searched before being transported in a police car if
officers had a duty to transport him; e.g., he had to be removed from a freeway for his
safety; he was a crime victim and he was going to be transported for showup.'* If,
however, officers did not have a duty to transport him, a pat search is permitted only if
they notified him that, (1) he had a right to refuse the ride, and (2) he would be pat
searched if he accepted it.'*!

SEARCHPROCEDURE

Having grounds to pat search a detainee does not give officers free rein to search him
from top to bottom, rummaging through pockets or under clothing, indiscriminately
probing and prodding, pulling out anything that seems remotely suspicious. Nor may
officers adjust his clothing to see what’s inside, or compel him to empty his pockets. As
the Seventh Circuit observed, “An officer is not justified in conducting a general
exploratory search for evidence under the guise of a stop-and-frisk.”'**
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[“two officers did not outnumber the suspects”]; People v. Remiro (1979) 89 Cal.App.3d 809, 829;
People v. Smith (1973) 30 Cal.App.3d 277, 280 [“there were four adult males ... and only two
police officers”]; People v. Wigginton (1973) 35 Cal.App.3d 732, 737 [the officer was “guarding
five male adults”]; People v. Hubbard (1970) 9 Cal.App.3d 827, 830; People v. Satchell (1978) 81
Cal.App.3d 347, 354 [“One of the officers would soon be preoccupied with paperwork, which left
only one officer to guard against possible violence from three separate sources.”]; Peoplev. Allen
(1975) 50 Cal.App.3d 896, 901 [“he was alone”]; People v. Barnes (1983) 141 Cal.App.3d 854,
856; U.S. v. Tharpe (5" Cir. 1976) 536 F.2d 1098, 1100 [“[The officer] was alone, at night, in a
poorly lit area, facing three men who had evidently been drinking.”].

118 See People v. Woods (1970) 6 Cal.App.3d 832, 837 [suspect in a “shots fired” call had “one of
his hands in a jacket pocket”]; People v. Wigginton (1973) 35 Cal.App.3d 732, 737-8 [detainee’s
“right hand remain[ed] near the right hand pocket of his jacket”]; People v. Glenn R. (1970) 7
Cal.App.3d 558, 561 [detainee “kept his right hand in his jacket pocket in such a manner as to
lead any reasonable person to believe that he was attempting to conceal something from view”];
U.S. v. Michelletti (5™ Cir. 1994) 13 F.3d 838, 842 [the detainee kept “his right hand concealed
precisely where a weapon could be located”].

119 See People v. Avila (1997) 58 Cal.App.4™ 1069, 1074 [[D]efendant immediately assumed a
standard search position.”]; U.S. v. Rice (10™ Cir. 2007) 483 F.3d 1079, 1085 [“Rice immediately
assumed the position for a weapons search upon exiting the car.”].

120 See People v. Tobin (1990) 219 Cal.App.3d 634, 641 [“The appellate courts of this state have
long recognized that the need to transport a person in a police vehicle in itself is an exigency
which justifies a pat search for weapons.”]; People v. Ramos (1972) 26 Cal.App.3d 108, 112
[“[P]olicemen have been attacked and killed by back seat passengers with concealed guns and
knives.”]; U.S. v. Madrid (10™ Cir. 1994) 30 F.3d 1269, 1277.

121 See People v. Scott (1976) 16 Cal.3d 242.

122..S. v. Brown (7" Cir. 1999) 188 F.3d 860, 866. ALSO SEE Terry v. Ohio (1968) 392 U.S.1 28
[“The manner in which the seizure and search were conducted is, of course, as vital a part of the
inquiry as whether they were warranted at all.”]; U.S. v. Hanlon (8% Cir. 2005) 401 F.3d 926, 930
[“Because safety is the sole justification for a pat-down search for weapons, only searches
reasonably designed to discover concealed weapons are permissible.”]; People v. Garcia (1969)



Instead, officers must follow a carefully circumscribed procedure. As the U.S.
Supreme Court noted:

The sole justification of the search is the protection of the police officer and
others nearby, and it must therefore be confined in scope to an intrusion
reasonably designed to discover guns, knives, clubs, or other hidden instruments
for the assault of the police officer.'*

This procedure, which has aptly been described as “coldly logica starts out
relatively unobtrusively with a patdown of the outer clothing. If nothing suspicious is felt,
the search must be terminated. But if officers detect an object that feels as if it might be a
weapon or something that could readily be used as a weapon, they may take certain steps
to confirm or dispel their suspicion.

Furthermore, if at any point during the process they develop probable cause to believe
that the object is a weapon, they may disregard the procedure and immediately seize it.
The subject of expedited emergency searches for weapons is discussed later in this article.

1»124
)

Step 1: “Any needles?”

In the past, the first step in conducting the search was to start patting the detainee’s
clothing. But that changed with the increased threat of exposure to viruses resulting from
concealed syringes, especially HIV and hepatitis. As a result, officers will often begin the
process by asking the detainee if he has any needles or other sharp objects in his
possession. Such a question does not impermissibly enlarge the scope of the search
because it is reasonably necessary for officer safety. Nor does it require a Miranda waiver
because, even if the detainee was “in custody,” it would fall within Miranda’s public
safety exception.'®®

Of course, if he says he has a syringe in his possession, officers may remove it before
beginning the patdown.'?®

Step 2: Patdown
The United States Supreme Court has explained that the search begins with a “careful
exploration” of the outside surfaces of the detainee’s clothing, “all over his or her
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274 Cal.App.2d 100, 106-7 [“[TThe manner of conducting an otherwise justified precautionary
search is of vital importance.”]; Byrd v. Superior Court (1968) 268 Cal.App.2d 495, 496 [“The
manner of the search for weapons, however, is important.”].

123 Terry v. Ohio (1968) 392 U.S.1 29.

124 See People v. Atmore (1970) 13 Cal.App.3d 244, 248.

125 See New York v. Quarles (1984) 467 US 649, 658-9; People v. Simpson (1998) 65 Cal.App.4th
854, 861, fn.3 [“It is settled that the public safety exception applies even when police questioning
is designed solely to protect the lives of police officers and the lives of other are not at stake.”];
U.S. v. Carrillo (9th Cir. 1994) 16 F.3d 1046, 1049; People v. Cressy (1996) 47 Cal.App.4th 981,
986-8. ALSO SEE johnetta J. v. Municipal Court (1990) 218 Cal.App.3d 1255, 1278 [“[T]he
governmental interests behind [the mandatory AIDS testing procedure] including the assaulted
officer’s fear that he or she has in fact been infected, outweighs the psychological impact of the
assailant’s receipt of a positive test for HIV.”]; Love v. Superior Court (1990) 226 Cal.App.3d 736,
746.

126 NOTE: If the syringe was not in a container that met federal and state standards, the detainee
would be arrestable for possession of drug paraphernalia, in which case officers could dispense
with the pat search procedure and conduct a full search incident to the arrest. See Health & Safety
Code § 11364(b).
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body.”**” The Court added, “A thorough search must be made of the [detainee’s] arms
and armpits, waistline and back, the groin and area about the testicles, and entire surface
of the legs down to the feet.”'?®

MANIPULATING OBJECTS: If officers detect an object under the detainee’s clothing, and
if they cannot immediately rule out the possibility it is a weapon, they may grasp or
otherwise manipulate it to try to determine what it is. As the court explained in People v.
Lee:

Recognizing that the purpose of the pat-down is to dispel the suspicion that a

person is armed, it seems to us that something more is contemplated than a

gingerly patting of the clothing. [I]n order to rule out the presence of a weapon

the officer may have to determine an object’s weight and consistency. We fail to

see how this can be accomplished without using some sort of gripping motion.'*

Officers may also manipulate any container in the detainee’s possession if it is, (1)
large enough to hold a weapon, and (2) sufficiently pliable to permit officers to feel some
or all of its contents; e.g., a purse or backpack.” If, however, the container is not pliable,
it appears that officers may not open it to determine its contents unless there was reason
to believe it contained a weapon. This occurred in People v. Hill in which the court noted,
“The box was much heavier than an ordinary matchbox and the rattling sounds indicated
that it contained metallic objects other than matches.”**' Note that a container may be pat
searched even if the detainee had been separated from it after he was detained; e.g.
officers had taken possession of it, or the detainee had put it on the ground.'**

127 Terry v. Ohio (1968) 392 U.S. 1, 16.

128 Terry v. Ohio (1968) 392 U.S. 1, 17, fn.13. ALSO SEE People v. Avila (1997) 58 Cal.App.4™
1069, 1075, fn.4 [“It is not unreasonable to pat the legs when searching for a concealed
weapon.”].

129.(1987) 194 Cal.App.3d 975, 985. ALSO SEE U.S. v. Yamba (3d Cir. 2007) F.3d [2007 WL
3054387] [“[The officer] is allowed to slide or manipulate an object in a suspect’s pocket,
consistent with a routine frisk, until the officer is able reasonably to eliminate the possibility that
the object is a weapon.”]. NOTE: The need to manipulate an object is especially strong if the
detainee’s clothes were so rigid that it was difficult to determine the nature of the object by feeling
the outside of the clothes. See People v. Watson (1970) 12 Cal.App.3d 130, 135 [“The leather-type
material of the jacket would make it difficult to feel the outline of the object”]; People v. Allen
(1975) 50 Cal.App.3d 896, 902 [“[T]he heavy levis worn by the defendant made it difficult for the
officer to feel the outline of the hard object and prevented him from immediately determining
what it actually was.”].

130 See Michigan v. Long (1983) 463 U.S. 1032, 1050; People v. Ritter (1997) 54 Cal.App.4™ 274,
280 [fanny pack]; U.S. v. Vaughan (9" Cir. 1983) 718 F.2d 332, 335 [“The briefcase was soft and
thin. Any weapons could have been felt through the cover.”]; U.S. v. Barlin (2™ Cir. 1982) 686
F.2d 81, 87 [“a lady’s handbag is the most likely place for a woman to conceal a weapon.”].

131 (1974) 12 Cal.3d 731, 747. COMPARE Amacher v. Superior Court (1969) 1 Cal.App.3d 150,
154 [insufficient reason to open a cigarette package]; People v. John C. (1978) 80 Cal.App.3d 814,
820 [insufficient reason to open a cigarette package].

132 See Michigan v. Long (1983) 463 U.S. 1032, 1048 [“[S]uspects may injure police officers and
others by virtue of their access to weapons, even though they may not themselves be armed.”];
Peoplev. Ritter (1997) 54 Cal.App.4™ 274, 280 [“the deputy’s prudence should not be faulted for a
failure to pat down the fanny pack while defendant was wearing it.”].
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“EMPTY YOUR POCKETS”: In the absence of an emergency, officers may not bypass the
patdown procedure by, for example, reaching inside the detainee’s clothing or pockets, by
lifting up his clothing, or ordering him to empty his pockets."**

THE NEXT STEP: What happens next depends on what the officers felt. If they felt a
weapon or something that reasonably felt like a weapon or an object that could be used
as a weapon, they may remove it. If they felt nothing suspicious, the search must be
discontinued.'** But if they felt something suspicious, and if they could not rule out the
possibility that it was a weapon, they may go to step 3.

Step 3: Reaching inside

If officers detect something that feels like it might be a weapon, they will ordinarily
have four options: (1) question the detainee about it,"** (2) lift up his clothing if that
would help them determine what it is,'*® (3) reach inside the detainee’s clothing and feel
the object directly, or (4) reach in and remove it."*’

133 See People v. Lennies H. (2005) 126 Cal.App.4™ 1232, 1237 [“As a general rule, an officer may
not search a suspect’s pockets during a patdown unless he or she encounters an object there that
feels like a weapon.”]; People v. Mosher (1969) 1 Cal.3d 379, 394 [“Unless the officer feels an
object which a prudent man could believe was an object usable as an instrument of assault, the
officer may not remove the object from the inside of the suspect’s clothing, require the suspect to
take the object out of his pocket, or demand that the suspect empty his pockets.”]; People v.
Britton (1968) 264 Cal.App.2d 711, 717 [“By requiring defendant to empty his pockets. .. the
search exceeded the bounds of a permissible ‘frisk.””]; People v. Aviles (1971) 21 Cal.App.3d 230,
234 [“[The officer] flipped open appellant’s coat: ‘I didn’t know what I was going to find. I knew
he putsomethinginthere butldidn’t know what.’ The search clearly was exploratory, and not
justified under the law.”]; Byrd v. Superior Court (1968) 268 Cal.App.2d 495, 496 [“[The officer]
grabbed petitioner’s sweater and pulled it up.”]. NOTE: The courts are aware that patdowns are
“not an infallible method of locating concealed weapons,” but they are sufficiently trustworthy to
justify the intrusion. People v. Carlos M. (1990) 220 Cal.App.3d 372, 385; Minnesota v. Dickerson
(1993) 508 U.S. 366, 376.

13* See Minnesota v. Dickerson (1993) 508 U.S. 366 [“[T]he officer’s continued exploration of
respondent’s pocket after having concluded that it contained no weapon was unrelated to the sole
justification of the search, the protection of the police officer and others nearby.”]; People v.
Valdez (1987) 196 Cal.App.3d 799, 804; People v. John C. (1978) 80 Cal.App.3d 814, 820; People
V.
Dickey (1994) 21 Cal.App.4™ 952.

135 See People v. Avila (1997) 58 Cal.App.4™ 1069, 1075 [“Officer Jones felt a bulky and somewhat
hard object, and did not know if it was a weapon or not. He then asked defendant what the object
was, without removing it. Defendant told the officer that it was ‘meth™]. COMPARE People v.
Valdez (1987) 196 Cal.App.3d 799, 807 [“The question ['What is this?’] was not justified by the
pat-search for weapons since [the officer] knew it was not a weapon.”]. ALSO SEE Terry v. Ohio
(1968) 392 U.S. 1, 33 (conc. opn. by Harlan, ]J.) [“There is no reason why an officer, rightfully but
forcibly confronting a person suspected of a serious crime, should have to ask one question and
take the risk that the answer might be a bullet.”].

136 See People v. Limon (1993) 17 Cal.App.4™ 524, 536 [“The police are not required to grab
blindly after a frisk reveals a possible weapon.”].

137 See People v. Watson (1970) 12 Cal.App.3d 130, 135 [“Where it is found that an object feels
reasonably like a knife, gun or club to the searcher, he may properly withdraw the item from the
clothing of the suspect.”]; People v. Collins (1970) 1 Cal.3d 658, 662 [officers may remove an
objectonly if “he discovers specific and articulable facts reasonably supporting his suspicion.”].



102

Because officers are not required to employ the least intrusive means of determining
the nature of a suspicious object,"*® they may do any of these things. But they must have
sufficient reason to believe that the object they felt could have been a weapon or an
object that could have been used as a weapon.'® This is often the key issue in pat search
cases because the courts, over the years, have become somewhat skeptical of such claims.
As the California Supreme Court observed, “On occasion, the police have used the excuse
that an object in a person’s pocket felt like a weapon to perform an exploratory search of
the person’s clothing and empty the citizen’s pockets of everything.”*** For this reason,
officers who are testifying at a suppression hearing must be very specific as to why the
object felt as if it could have been a weapon. For instance, they should, if possible,
describe its apparent weight, size, and shape.

Note that many of the circumstances that are relevant in determining whether officers
reasonably believed that a detainee was armed or dangerous (discussed earlier) are also
relevant in determining whether they reasonably believed that a concealed object under
his clothing could be used as a weapon. For example, its location would be significant if it
was a place where weapons are commonly secreted, or if it was a place in which objects
are not ordinarily kept; e.g., inside the detainee’s boot."*! It would also be significant that
the detainee had a history of carrying concealed handguns or engaging in gang violence,
as this would rightly cause officers to view any suspicious object under his clothing with
extra concern.

The question, then, is what types of objects will ordinarily justify a more intrusive
search?

CONVENTIONAL WEAPONS: If the object felt like a conventional weapon, such as a gun
or knife, officers may of course remove it.'** The following are examples:

 “a hard, rectangular object,” maybe a knife, “either folded or in a case” (hide-a-key

box containing heroin)'*

« “a hard object which [the officer] thought was a knife” (gun clip with live rounds)'**

138 See Michigan v. Long (1983) 463 U.S. 1032, 1052 [“[W]e have not required that officers adopt
alternate means to ensure their safety in order to avoid the intrusion involved in a Terry
encounter.”]; People v. Lafitte (1989) 211 Cal.App.3d 1429, 1433; Peoplev. Ritter (1997) 54
Cal.App.4™ 274, 280.

139 See People v. Thurman (1989) 209 Cal.App.3d 817, 826 [officers may expand the search if “an
outside clothing search reveals the presence of an object of a size and density that reasonably
suggests the object might be a weapon”]; People v. Rosales (1989) 211 Cal.App.3d 325, 329 [“A
police officer is entitled to reach inside the suspect’s clothing and remove objects therefrom only if
the officer has reason to believe the object is usable as a weapon.”].

140 people v. Mosher (1969) 1 Cal.3d 379, 393. ALSO SEE People v. Thurman (1989) 209
Cal.App.3d 817, 826 [“We can impose a condition that an officer’s belief that the object is a
weapon be reasonably grounded and not a mere subterfuge for a random search.”].

. See People v. Willie L. (1976) 56 Cal.App.3d 256, 262 [“The only logical reason a person would
place items in boots is for concealment; it is not unusual for weapons to be concealed there.”].

142 See People v. Watson (1970) 12 Cal.App.3d 130, 135 [“Where it is found that an object feels
reasonably like a knife, gun or club to the searcher, he may properly withdraw the item from the
clothing of the suspect.”].

43 people v. Limon (1993) 17 Cal.App.4™ 524, 535-6. ALSO SEE U.S. v. Hanlon (8" Cir. 2005) 401
F.3d 926, 930 [“small object” that “could have been a pocketknife”]; People v. Wright (1988) 206
Cal.App.3d 1107, 1111 [“[It] felt like it was a knife.” Ten baggies of methamphetamines]; People
v. Hana (1970) 7 Cal.App.3d 664, 670 [“[It] “felt like a pocket knife.” Harmonical].
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« “[s]Jome type of heavy object, possibly a gun” (loaded revolver)'*

* “a sharp object like a knife blade” (watch and bracelet)'*

* “a hard object,” maybe a knife (straight-edge razor)""’

* “a long hard object which could have been a knife” (long stem pipe

* “a bulge and a lump near the right jacket pocket,” maybe “the butt of a hand gun”

(baggie containing 14 grams of rock cocaine)'*’

= “acylindrical object several inches long in the defendant’s pocket ... large enough

that it could have been a knife” (drugs)*°

VIRTUAL WEAPONS: A virtual weapon is an object that, although not commonly used to
inflict bodily injury, is readily capable of doing so. Examples include baseball bats, razor
blades, hypodermic needles, and bottles. If officers reasonably believe that an object they
felt could have been a virtual weapon, they may remove it."*!

ATYPICAL WEAPONS: An atypical weapon is an object that could conceivably harm
someone, but is seldom used for that purpose; e.g., a ball point pen could be used as a
stabbing instrument. The rules pertaining to atypical weapons are fairly strict: Officers
may remove them only if they reasonably believed that removal was necessary for officer
safety.’® The key word here is “reasonably.” Officers cannot satisfy this requirement by
engaging in “fanciful speculation” about an object’s potential dangerousness."** For
example, in People v. Leib the court ruled that an officer’s act of removing a pill bottle
from under the suspect’s clothing was unlawful because, said the court, “Even if a pill
bottle could in some fanciful or extraordinary circumstances feel like a weapon, it is quite
clear [the officer] knew the bottle was not in fact a weapon.”**

)148

144 people v. Orozco (1981) 114 Cal.App.3d 435, 445.

15 See People v. Miles (1987) 196 Cal.App.3d 612, 618. ALSO SEE U.S. v. Brown (7™ Cir. 1999)
188 F.3d 860, 866 [“Even if [the officer] would have been more reasonable to think the hard
object was drugs rather than a gun, that does not mean he would have been unreasonable to
conclude that it was a gun.”].

146 people v. Mosher (1969) 1 Cal.3d 379, 393.

147 people v. Donald L. (1978) 81 Cal.App.3d 770, 774.

18 pegple v. Watson (1970) 12 Cal.App.3d 130, 135.

19 U.S. v. Salas (9™ Cir. 1989) 879 F.2d 530, 533.

130 U.S. v. Mattarolo (9" Cir. 1999) 191 F.3d 1082, 1088.

151 See People v. Snyder (1992) 11 Cal.App.4™ 389, 393 [“A full liquor bottle carries significant
weight and the neck of the bottle may serve as a handle, two characteristics of a club.”]; People v.
Autry (1991) 232 Cal.App.3d 365, 369 [“It hardly takes the imagination of Alfred Hitchcock to
think up any number of nasty ways a hypodermic needle and syringe can do grievous injury, at
least in close combat.”]; People v. Franklin (1985) 171 Cal.App.3d 627, 636 [“There is case
authority to the effect that a shotgun shell could be used as a detonator. As a consequence, the
shotgun shell may quality as a [weapon].”]; People v. Atmore (1970) 13 Cal.App.3d 244, 247
[shotgun shell]; People v. Anthony (1970) 7 Cal.App.3d 751, 763 [bullets].

152 See People v. Collins (1970) 1 Cal.3d 658, 663; People v. Brisendine (1975) 13 Cal.3d 528, 543-
4; People v. Mack (1977) 66 Cal.App.3d 839, 849.

133 people v. Collins (1970) 1 Cal.3d 658, 663. ALSO SEE People v. Brisendine (1975) 13 Cal.3d
528, 543 [“Nor can the People’s burden be discharged by the assertion that the bottle and
envelopes might possibly contain unusual or atypical weapons.”].

13% (1976) 16 Cal.3d 868, 876.



HARD OBJECTS: If the object felt hard to the touch, officers may ordinarily remove it
unless it clearly did not present a threat.'* For example, the courts have ruled that
officers were justified in removing the following objects:

= a hard object which the officer could not identify because the suspect was wearing

heavy jeans (three car keys solidly taped together)'

 a “hard rectangular object” (stack of 12 credit cards)

- a “large, hard object” (brass door knob)™®

- a “firm object 8-10 inches long” (two film cans containing marijuana)">’

- two “bulky” objects inside the suspect’s boots (two baggies containing marijuana)*®

- a “three-inch long, hard object” (matchbox)'®!

SOFT OBJECTS: Because most objects that can pose a threat to officers are hard to the
touch, officers may remove a soft object only if they can cite specific facts that reasonably
indicated it posed a real threat.'®® As the California Supreme Court explained, “Feeling a
soft object in a suspect’s pocket during a pat-down, absent unusual circumstances, does
not warrant an officer’s intrusion into a suspect’s pocket to retrieve the object.”'*® For
example, the courts have ruled that officers did not have sufficient justification to remove
objects that felt as follows:

* “[s]Jome soft bulky material” (a baggie of marijuana)

* a “soft bulge” (a baggie of marijuana)'®

- a “small round object” (a bottle of pills)'*®

* a “lump [maybe] pills” (LSD tablets in a plastic bag

157

164

) 167

155 See People v. Limon (1993) 17 Cal.App.4™ 524, 535 [“When a police officer’s frisk of a detainee
reveals a hard object that might be a weapon, the officer is justified in removing the object into
view.”]; People v. Allen (1975) 50 Cal.App.3d 896, 902 [“Any hard object which feels like a
weapon may be removed from pockets of clothing.”]; People v. Mack (1977) 66 Cal.App.3d 839,
849; People v. Brown (1989) 213 Cal.App.3d 187, 192 [“they were hard objects which he was
justified in removing”]. COMPARE U.S. v. Holmes (D.C. Cir. 2007) F.3d [2007 WL 3071629]
[But there is no claim here that the keys constituted contraband, and the officer had no right to
take them from Holmes’s pocket during the patdown.”].

136 people v. Allen (1975) 50 Cal.App.3d 896, 902. ALSO SEE People v. Brown (1989) 213
Cal.App.3d 187, 192 [“hard object”]; Amacher v. Superior Court (1969) 1 Cal.App.3d 150, 152 [“a
hard object in a front jacket pocket [cigarette package].

157 pegple v. Mack (1977) 66 Cal.App.3d 839, 851.

158 people v. Roach (1971) 15 Cal.App.3d 628, 633.

159 people v. Lacey (1973) 30 Cal.App.3d 170, 176.

160 people v. Willie L. (1976) 56 Cal.App.3d 256, 262.

161 people v. Hill (1974) 12 Cal.3d 731, 747.

12 See People v. Collins (1970) 1 Cal.3d 658, 663 [“[A]n officer who exceeds a pat-down without
first discovering an object which feels reasonably like a knife, gun, or club must be able to point to
specific and articulable facts which reasonably support a suspicion that the particular suspect is
armed with an atypical weapon which would feel like the object felt during the pat-down.”].

163 people v. Collins (1970) 1 Cal.3d 658, 662. ALSO SEE People v. Dickey (1994) 21 Cal.App.4™
952, 957.

164 people v. Hana (1970) 7 Cal.App.3d 664.

165 people v. Britton (1968) 264 Cal.App.2d 711.

166 people v. Leib (1976) 16 Cal.3d 869.

167 Kaplan v. Superior Court (1971) 6 Cal.3d 150.

104
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DRUGS: Under the “plain feel” rule, officers may remove an object that does not feel
like a weapon if, (1) they have probable cause to believe it is an illegal drug or other
contraband, and (2) probable cause existed at or before the time they determined it was
not a weapon.’® The theory here is that, because probable cause gives officers a right to
arrest the suspect, their seizure of the object is permitted as a search incident to arrest.'®
For example, in People v. Thurman the court upheld the removal of drugs because,
“simultaneous with the [officer’s] verification that the object was not a weapon” the
officer realized that “the objects were pieces of rock cocaine contained in a baggie.”'”°

In determining whether probable cause existed, officers may consider how the object
felt and any other relevant circumstances. As the Court of Appeal observed, “The critical
question is not whether [the officer] could identify the object as contraband based on
only the ‘plain feel’ of the object, but whether the totality of circumstances made it
immediately apparent to [the officer] when he first felt the lump that the object was
contraband.”'”!

For example, in People v. Dibb'’* an officer who was pat searching a detainee’s pants
felt an object he described as “lumpy, and it had volume and mass.” He concluded that
the lump was illegal drugs because, in addition to how it felt, officers who had just
conducted a consensual search of the detainee’s fanny pack had found a gun clip, a gram
scale having “the odor of methamphetamine,” a small plastic bag, and a beeper. In
addition, the detainee had denied there was anything in his pocket, which was an
obvious lie. In ruling the seizure of the lump (more methamphetamine) was lawful, the
court said, “[The officer] had probable cause to arrest defendant when he first touched
the object.”

Another application of the “plain feel” rule is found in People v. Lee.'”® Here, an
Oakland police officer on patrol in an area known for “high narcotic activity” lawfully
detained a suspected drug dealer. While pat searching him, the officer felt some balloons

168 See Minnesota v. Dickerson (1993) 508 U.S. 366, 376 [“[T]he Fourth Amendment’s requirement
that the officer have probable cause to believe that the item is contraband before seizing it ensures
against excessively speculative seizures.”]; Peoplev. Lennies H. (2005) 126 Cal.App.4™ 1232, 1237
[“[UInder what has been termed the ‘plain-touch’ exception to the warrant requirement, the
officer may seize an object that is not a weapon if its incriminating character is immediately
apparent.”]; People v. Avila (1997) 58 Cal.App.4™ 1069, 1075 [“However, if contraband is found
while performing a permissible Terry search, the officer cannot be expected to ignore that
contraband.”]; People v. Armenta (1968) 268 Cal.App.2d 248, 253 [“The officer was not required
to blind himself to the heroin simply because it was disconnected from the initial purpose of the
search.”]. ALSO SEE Arizona v. Hicks (1987) 480 U.S. 321, 326.

169 See People v. Dibb (1995) 37 Cal.App.4™ 832, 837; People v. Valdez (1987) 196 Cal.App.3d 799,
806; People v. Holt (1989) 212 Cal.App.3d 1200, 1204 [“[A]n officer’s entry into a person’s pocket
for narcotics can be justified only if the officer had probable cause to arrest the defendant for
possession of narcotics before the entry into the pocket.”].

170 (1989) 209 Cal.App.3d 817, 826. ALSO SEE U.S. v. Mattarolo (9" Cir. 1999) 191 F.3d 1082,
1088 [officer was “alerted immediately to the presence of drugs by the familiar sensation of plastic
sliding against a granular substance”].

71 people v. Dibb (1995) 37 Cal.App.4™ 832, 836-7. ALSO SEE U.S. v. Yamba (3d Cir. 2007) ___
F.3d  [2007 WL 3054387] [the officer felt “a plastic bag containing a soft, spongy-like
substance” plus some “small buds and seeds”].

172 (1995) 37 Cal.App.4™ 832.

173 (1987) 194 Cal.App.3d 975.
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in his jacket pocket. The officer testified that, as soon as he felt them, he recognized them
as the heroin-filled variety and, just as important, he was able to articulate why: he had
felt and seized heroin-filled balloons on at least 100 other occasions, and these balloons
had an “unmistakable” feel associated with them; specifically, “each balloon has about
the size and shape of a pea, with a textured rubber feeling and a bounce or bend that
bounces back to its original shape.”

In ruling the seizure of the balloons was lawful, the court said, “[The officer’s] tactile
perceptions coupled with the other facts known to him, furnished probable cause to
believe that defendant’s jacket contained heroin, and therefore to immediately arrest him.
At that point the officer was entitled to conduct a more thorough search as an incident of
which the contraband was seized.”

In contrast, in People v. Valdez'”* the court ruled that an officer’s removal of a film
canister from the suspect’s pocket was unlawful because the officer had no reason to
believe it contained anything other than film.

REMOVING OTHER EVIDENCE: The “plain feel” doctrine is not limited to drugs. In fact,
officers may remove any item they feel if, when they first felt it, they had probable cause
to believe it was evidence of a crime.'”® For example, in People v. Lennies H.'’® a police
officer in Vallejo detained a suspect in a carjacking that had occurred the day before in
Sacramento. The suspect denied that he had the keys to the car, but the officer felt keys
in his pocket when he pat searched him. So he reached in and retrieved them. In ruling
the seizure of the keys was lawful, the court noted that although a key is not inherently
illegal to possess, the officer “had probable cause to believe that the keys were evidence
linking the minor to the carjacking at the time of the initial ‘plain-feel’ search.”

Similarly, in U.S. v. Bustos-Torres'”’ a sheriff’s deputy felt a large amount of currency
($10,000) in the pockets of a suspected drug dealer. In ruling that the seizure of the
money was lawful, the court asked rhetorically, “Were the bills, by their mass and
contour, immediately identifiable to the Sergeant’s touch as incriminating evidence?
Pondering the question with a dose of common sense, we believe they were.”

Emergency procedure
As noted earlier, officers are not required to follow the standard pat search procedure
if they reasonably believe that an attack is imminent or if they have probable cause (as

174 (1987) 196 Cal.App.3d 799, 806. ALSO SEE Kaplan v. Superior Court (1971) 6 Cal.3d 150, 153
[officer merely “had an idea” the objects he felt were pills]; Remers v. Superior Court (1970) 2
Cal.3d 659, 663-4 [possession of a foil-wrapped package in high-drug area did not establish
probable cause]; People v. Holt (1989) 212 Cal.App.3d 1200, 1206-7 [possession of foil-wrapped
container]; People v. Nonnette (1990) 221 Cal.App.3d 659, 666-8 [baggies].

175 See People v. Donald L. (1978) 81 Cal.App.3d 770, 775 [the officer “could have reasonably
believed that the assorted objects of jewelry, including women’s jewelry, were probably stolen.”];
U.S. v. Bustos-Torres (8" Cir. 2004) 396 F.3d 935, 944 [“[W]e do not doubt the plain-touch
doctrine extends to the lawful discovery of any incriminating evidence, not just contraband such as
drugs.”]; People v. Chavers (1983) 33 Cal.3d 462, 471 [“[T]he knowledge [gained by the officer
through sense of touch] was as meaningful and accurate as if the container had been transparent
and he had seen the gun within the container.”].

176 (2005) 126 Cal.App.4™ 1232.

177 (8™ Cir. 2005) 396 F.3d 935. COMPARE U.S. v. Garcia (6™ Cir. 2007) F.3d [2007 WL
2254435] |officers lacked probable cause to believe a pager was evidence].



opposed to reasonable suspicion) that the detainee possesses a concealed weapon.'”®
Instead, they may take preemptive action, such as immediately going inside the clothing
to locate and remove any weapons. This is permitted mainly because, as one court put it,
“any other course of action would have been foolhardy and quite possibly suicidal.”*”
The following are examples of circumstances that were found to justify an immediate
search:

» The detainee jerked away when the officer started to pat search a bulge in the
detainee’s pocket; then he told the officer, “You cannot search me without a warrant
even if I have a gun.”'®

» During a pat search, the detainee “abruptly grabbed for his outside upper jacket
pocket; the officer could feel a “round cylindrical object” in the pocket.'!

* During a contact, a suspected drug dealer “suddenly put his hand into [his] bulging
pocket.”'#

» A suspect who was detained in connection with a “shots fired” call, kept his left hand
concealed in a jacket pocket; when the officer asked what he had had in the pocket,
the suspect would not answer.'®

* An officer who had detained a suspect for making threats saw what appeared to be
the outline of a small handgun in the fanny pack he had been carrying.'®*

Officers may also bypass the standard procedure if they have probable cause to arrest
the detainee, even though they had not yet done so."®® For example, if he had refused to
comply with a safety-related command, officers would have probable cause to arrest him
for a violation of Penal Code § 148 because he would have willfully resisted and
obstructed an officer in the performance of his duties.'®®

In addition, officers may reach inside a detainee’s clothing or lift up his outer clothing
without first pat searching him if he was wearing clothing that was so bulky or rigid that
a pat down would not have revealed the presence of a weapon. As the court noted in
People v. William V., “In light of William'’s bulky clothes, [the officer] reasonably lifted
[his] jacket to search his waistband.”*®’

178 See Adams v. Williams (1972) 407 U.S. 143, 147-9 [based on reliable informant’s tip and some
corroboration, the officer had probable cause to believe the suspect was carrying a concealed
gun]; U.S. v. Orman (9" Cir. 2007) 486 F.3d 1170, 1172 [officer had probable cause because the
detainee admitted he was carrying a gun].

179 people v. Superior Court (Holmes) (1971) 15 Cal.App.3d 806, 813.

180 pegple v. Todd (1969) 2 Cal.App.3d 389, 393-4.

181 people v. Atmore (1970) 13 Cal.App.3d 244, 248.

182 pegple v. Rosales (1989) 211 Cal.App.3d 325, 330.

183 people v. Woods (1970) 6 Cal.App.3d 832, 838.

184 people v. Ritter (1997) 54 Cal.App.4™ 274, 280.

185 See People v. Jonathan M. (1981) 117 Cal.App.3d 530, 536 [“Once there is probable cause for
an arrest it is immaterial that the search preceded the arrest.”]; People v. Limon (1993) 17
Cal.App.4th 524, 538 [“An officer with probable cause to arrest can search incident to the arrest
before making the arrest.”].

18 See People v. Lopez (2004) 119 Cal.App.4™ 132, 136 [suspect was “lawfully arrested for
violating section 148” mainly because he “refused to keep his hands visible, and refused to submit
to a patdown.”].

187 (2003) 111 Cal.App.4™ 1464, 1472.
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Searches Incident to Arrest

Every arrest must be presumed to A custodial arrest of a suspect based on prob-
present a risk of danger to the arresting able cause is a reasonable intrusion under the
officer.! Fourth Amendment; that intrusion being law-

Ki ¢ int todv i " 1 ful, a search incident to the arrest requires no
axing a suspect Into custody 1s an extremely additional justification. It is the fact of the

‘Fense and risky unde.rtaki'ng. This is espe- lawful arrest which establishes the authority to
cially true when the crime is a felony because search.®

many of today’s felons are not only violent and well Writing on this subject a few years ago, we happily
armed, they are often desperate. After all, they know | mentioned in passing that this was an area of the
they may be facing a lengthy prison term thanks to | Jaw in which the courts had provided officers and
the various sentencing enhancements for felonies in | prosecutors with rules that were easy to understand

California, including the three strikes law. and apply. We had no idea that a sudden and
But even When the crime was not a high'stakes dramatic upheaval was looming.

felony, there is always a threat of violence because
people who are aboutto lose their freedom—evenfor | From Clarity To Perplexity
a short time—may act impulsively and “attempt
actions which are unlikely to succeed.” Taking note
of this, the United States Supreme Court pointed out
that “[t]here is no way for an officer to predict
reliably how a particular subject will reactto arrestor
the degree of the potential danger.”* Or, as the Ninth
Circuitaptly observed, “Itis a difficult exercise at best
to predict a criminal suspect’s next move.”’

To help reduce these dangers, and also to make it
harder for arrestees to destroy evidence, the U.S.
Supreme Court ruled that officers who have made a
custodial arrest may, as a matter of routine, conduct
a type of search known as a search incident to arrest.
Said the Court:

Because the circumstances surrounding most ar-
rests are fluid, unpredictable, and dangerous, the
courts have long understood that the rules pertain-
ing to searches incident to arrest needed to be “easily
applied and predictably enforced.”” And so, in 1969
the United States Supreme Court ruled in the land-
mark case of Chimel v. California that officers who
have made a custodial arrest may, as a matter of
routine, search those places and things over which
the suspect had “immediate control.”®

The Court also broadly defined the term “immedi-
ate control” to encompass “the area from within
which [the arrestee] might gain possession of a

! Washington v. Chrisman (1982) 455 U.S. 1, 7.

% State v. Murdock (Wis. 1990) 155 Wis.2d 217, 231.

3 U.S. v. McConney (9" Cir. 1984) 728 F.2d 1195, 1207.

* Washington v. Chrisman (1982) 455 U.S. 1, 7.

5 U.S. v. Reilly (9" Cir. 2000) 224 F.3d 986, 993.

¢ United Statesv. Robinson (1973) 414 U.S. 218, 235. Edited. ALSO SEE Washingtonv. Chrisman (1982) 455 U.S. 1, 7 [“an arresting
officer’s custodial authority over an arrested person does not depend upon a reviewing court’s after-the-fact assessment of the
particular arrestsituation”]; United Statesv. Chadwick (1977) 433 U.S. 1, 15 [officers are not required “to calculate the probability
thatweaponsordestructibleevidence maybeinvolved”]; U.S.v. Osife(9" Cir.2004) 398F.3d 1143,1145 [“[C]ourtsare nottodecide
onacase-by-casebasiswhetherthearrestingofficers’safetyisinjeopardy orwhetherevidenceisin danger ofdestruction.”]. NOTE:
Insome older California cases the courtsruled thatofficers could conductasearchincidenttoarrestonlyifthey had probable cause
to believe they would find a weapon or evidence. See, for example, Peoplev. Flores (1979) 100 Cal.App.3d 221, 229. Those rulings
were abrogated by Proposition 8. See In re Demetrius A. (1989) 208 Cal.App.3d 1245, 1247.

” New Yorkv. Belton (1981) 453 U.S. 454, 459. ALSO SEE Dunaway v. New York (1979) 442 U.S. 200, 213-14 [officers need “[a]
single, familiar standard”].

8(1969) 395 U.S. 752, 763. ALSO SEE Michigan v. Long (1983) 463 U.S. 1032, 1049, fn.14 [“[P]art of the reason to allow area
searches incident to an arrest is that the arrestee, who may not himself be armed, may be able to gain access to weapons to injure
officers or others nearby, or otherwise to hinder legitimate police activity.”].



weapon or destructible evidence.”® (Today, this
searchable area has become popularly known as
“grabbing space” or “grabbing radius.”*’) In ex-
plaining why it decided not to restrict these searches
to explorations of the arrestee’s person, the Court
pointed out that “[a] gun on a table or in a drawer
in front of one who is arrested can be as dangerous
to the arresting officer as one concealed in the
clothing of the person arrested.”

In the following years, many of the lower courts
reached the conclusion that it would be unwise to
strictly interpret the terms “immediate control” and
“grabbing” space to cover only those places and
things to which the arrestee had actual control at the
time ofthe search. This was because such an interpre-
tation would produce two troublesome situations.
First, an arrestee who did not want officers to
search a place or thing in his immediate control
when officers sought to arrest him would be given a
powerful incentive to break away from the officers
and separate himself from it, even a short distance.
Second, officers who have arrested a suspect will
often have significant safety reasons for restraining
the arrestee or moving him a short distance away
before searching those things that were under his
control when he was arrested. For this reason, the
courts would consistently rule that it would be
imprudent to require that officers choose between
conducting a search and taking reasonable safety
precautions. Thus, comments such as the following
would regularly appear in the cases:

= “[I]t does not make sense to prescribe a consti-

tutional test that is entirely at odds with safe and
sensible police procedures.”!

?(1969) 395 U.S. 752, 763.
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= “[I]t makes no sense to condition a search inci-
dent to arrest upon the willingness of police to
remain in harms way while conducting it.”*?

= “[I]f the police could lawfully have searched the

defendant’s grabbing radius at the moment of
arrest, he has no legitimate complaint if, the
better to protect themselves from him, they first
put him outside that radius.”3

But one type of arrest situation remained prob-
lematic: searches of vehicles incident to the arrest of
the driver or other occupant. The problem was that
these arrestees were almost always restrained in
some manner outside the vehicle before the search
began; e.g., handcuffed, surrounded by officers,
locked in a patrol car. Consequently, some courts
would rule that officers could not search the passen-
ger compartment in these situations, while others
would rule they could because, again, if something
could have been searched legally one minute, it
seems irrational to rule it could not be searched a
few seconds later because the officers had taken
reasonable safety precautions.

This dilemma was finally resolved by the United
States Supreme Court in 1981. In its landmark
decision in the case of New Yorkv. Belton,'* the Court
noted that these vehicle-search cases had become
“problematic” because the lower courts had failed to
provide officers with “a set of rules which, in most
instances, makes it possible to reach a correct deter-
mination” of what places and things they may
search. So, after noting that weapons and evidence
inside “the relatively narrow compass of the passen-
ger compartment” of an automobile are “in fact
generally, even if notinevitably” within the arrestee’s

10 See U.S. v. Tejada (7* Cir. 2008) 524 F.3d 809, 811 [officers can search “the area within grabbing distance”]; U.S. v. Hudson (9

Cir. 1996) 100 F.3d 1409, 1420 [“grab area”]; U.S. v. Goodwin-Bey (8" Cir. 2009) 584 F.3d 1117, 1119 [“reaching area”]. ALSO
SEE Chimel v. California (1969) 395 U.S. 752, 763 [“And the area into which an arrestee might reach in order to grab a weapon
or evidentiary items must, of course, be governed by a like rule.”].

1 U.S. v. Fleming (7% Cir. 1982) 677 F.2d 602, 607. ALSO SEE People v. Pressley (1966) 242 Cal.App.2d 555, 560 [although “the arrest
was not made until defendant was under restraint and that his flight and struggle had carried him some 100 feet away,” the process
of arrest “had begun at the door”]; People v. Williams (1967) 67 Cal.2d 226, 229 [“Of no legal significance is the fact that defendant,
through his efforts to escape, succeeded in separating himself from the car by a distance of about one block.”]; U.S. v. Nohara (9" Cir.
1993) 3 F.3d 1239, 1243 [“the officers here did not make the search unreasonable by handcuffing Nohara, seating him in the hallway,
and searching the black bag within two to three minutes of his arrest”].

12 people v. Rege (2005) 130 Cal.App.4" 1584, 1590 [quoting from People v. Summers (1999) 73 Cal.App.4™ 288, 295 (conc. opn.
of Bedsworth, J.).

13 U.S. v. Tejada (7% Cir. 2008) 524 F.3d 809, 812.

14 (1981) 453 U.S. 454.



reach at some point, the Court announced the
following “bright line” rule: Officers who have made
a custodial arrest of an occupant of a vehicle may
search the passenger compartment—regardless of
whether the arrestee had physical access to the
vehicle when the search occurred.

Consequently, it soon became standard police pro-
cedure throughout the country that if officers could
conduct the search immediately after the arrest, they
should do so. But if there were matters that needed
their attention beforehand, they could address them
so long as there was no unnecessary delay. Here are
two examples of circumstances that were found to
justify searches of places and things that were not
within the arrestee’s immediate control at the time of
the search:

= Officers delayed searching the arrestee’s car until

it had been towed from the scene of the arrest
because “gunfire and subsequent crash of [their]
car had attracted a crowd so large that extra
policemen had to be summoned [to control] the
mob that was forming.”*s

= Officers delayed searching the arrestee’s car

because they were dispatched to a priority auto
accident.'®
In contrast, a search would not be deemed contem-
poraneous with an arrest if the delay was not
reasonably necessary; e.g,, officers delayed the search
for 30-45 minutes in order to question the arrestee.'’

Arizona v. Gant: Back to uncertainty

For almost 30 years, Chimel and Belton provided
officers and the courts with a coherent set of rules
that clearly defined the parameters of these searches.
But that changed in 2009 when a bare majority of
the Supreme Court announced its opinion in the
case of Arizona v. Gant. (Although Gant technically
upended only those rules pertaining to vehicle
searches, as we will discuss shortly, it effectively

15 People v. Webb (1967) 66 Cal.2d 107, 125.

16 People v. McBride (1969) 268 Cal.App.2d 824, 829.
7.U.S. v. Vasey (9" Cir. 1987) 834 F.2d 782, 787.

8 Arizona v. Gant (2009)  U.S.
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dismantled the entire structure of this area of the
law and left it in a “confused and unstable” state.®)
Stripped of all its verbiage and dissembling (and
there was a lot of both), the Court’s decision in Gant
prohibited all vehicle searches unless they occurred
at a time when the arrestee was both unrestrained
and sufficiently close to the vehicle that he might
have been able to reach inside.

Because the Gantjustices were presumably aware
that officers never turn their backs on unrestrained
arrestees—and not under any circumstances while
preoccupied with a search—they must also have
been aware that their decision would effectively
abolish Belton searches and render Belton a nullity.
And yet, for some curious reason they felt compelled
to engage in blatant subterfuge and claim they had
no intention of overturning Belton, even though
they must have known that no one would believe
them.! As Justice Alito observed in his dissenting
opinion: “Although the Court refuses to acknowl-
edge that it is overruling Belton,” there “can be no
doubt that it does so.”

While there is much to criticize about Gant, there
is no escaping the fact that Belton and Chimel were
occasionally producing strange results that were
taxing the credibility of the courts. For instance,
judges would sometimes uphold searches of places
and things that were nowhere near the arrestee
when the search occurred, so long as there was a
theoretical —sometimes fanciful—possibility that he
might have been able to reach it. In one such case,
United States v. Tejada, the court ruled that although
the arrestee was “[h]andcuffed, lying face down on
the floor and surrounded by police,” and although it
was unlikely that he would be able to make a
“successful lunge” at anything, a search of the room
in which he was arrested was warranted because
the officers “did not know how strong he was, and
he seemed desperate.”?°

[129 S.Ct. 1710, 1731 (dis. opn. of Alito, J.).

1 NOTE: The Gant majority also claimed that its decision was necessary because the lower courts had been grossly misinterpreting
Chimeland Belton. This, too, was disingenuous, especially considering these two opinions were broadly interpreted for almost 30 years

without even a hint of reproval from the Supreme Court.

20 (7% Cir. 2008) 524 F.3d 809, 812. ALSO SEE In re Sealed Case (D.C. Cir. 1998) 153 F.3d 759, 769 [search of upstairs bedroom was
permissible even though the suspect was “at the bottom of the stairs at the time of the search” and was being held by other officers].



As a result of such rulings, some courts started to
express concern that this area of the law had become
untethered. One of them pointed out that “where
there is no threat to the officers because the suspect
has been immobilized, removed, and no one else is
present, it makes no sense that the place he was
removed from remains subject to search merely be-
cause he was previously there.”?! Another observed
that, “[a]s with most other legal doctrines, that of
Chimel can be reduced to logical absurdity if one is
so disposed.”?

True enough. But instead of fixing this particular
problem, the Court in Gant effectively overturned or
at least cast into doubt a wealth of thoughtful legal
analysis—spanning nearly three decades—in which
the lower courts had sought to balance the safety
needs of officers and the privacy rights of arrestees.

Gant’s unresolved issues

Before we discuss the law as it exists today in the
wake of Gant, it is necessary to address three issues
that the Court neglected to address, issues that
cannot be ignored in this article because they will be
critical in determining the lawfulness of all four
types of searches incident to arrest.

IS GANT LIMITED TO VEHICLE SEARCHES? Although
Gant technically restricts only vehicle searches inci-
dent to the arrest of an occupant, it is hard to avoid
the conclusion that it will be interpreted as restrict-
ing all of the other types of searches incident to
arrest, such as containers near the arrestee and
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homes in which the arrest occurred.” That is be-
cause the privacy expectations in homes and many
closed containers are significantly greater than
those in the passenger compartments of cars.**To
put it another way, if something in a car cannot be
searched because it was inaccessible to the arrestee,
it is difficult to imagine a court ruling that a simi-
larly inaccessible item could be searched if it were
located in the arrestee’s home.?® Again quoting
Justice Alito, “[T]here is no logical reason why the
same rule [that applied to the arrests of vehicle
occupants] should not apply to all arrestees.”

Furthermore, the Court in Gant phrased its ruling
in sweeping terms that are flatly inconsistent with
such a restricted interpretation. Here is an example:
If there is no possibility that an arrestee could
reach into the area that law enforcement officers
seek to search, [the] justifications for the search-
incident-to- arrest exception are absent and the rule
does not apply. In fact, there is already a
California case— People v. Leal—in which the
California Attorney General conceded that Gant
applies equally to searches of homes.? (In another
case, it was argued that Gant even applied to pat
searches; i.e., that officers should not be permitted
to pat down any part of the suspect’s body unless
they could prove it was immediately accessible to
the arrestee. This silly argument was, however,
rejected.?’)

How MUCH ACCESS IS REQUIRED? Because officers
need to have some idea of how much access is
necessary before they can search an item near the

2 People v. Summers (1999) 73 Cal.App.4™ 288, 290-91. ALSO SEE U.S. v. Weaver (9* Cir. 2006) 433 F.3d 1104, 1107 [“Here, where
the arrestee was handcuffed and secured in a patrol car before police conducted the search, the rational underpinnings of Belton—
officer safety and preservation of evidence—are not implicated. We are hardly the first to make this observation. We respectfully
suggest that the Supreme Court may wish to re-examine this issue.”]; U.S. v. Queen (7% Cir. 1988) 847 F.2d 346, 3545 [“Indeed,
the Supreme Court—as well as several courts of appeal, including our own—have upheld searches incident to arrest where the
possibility of an arrestee’s grabbing a weapon or accessing evidence was at least as remote as in the situation before us.”].

2 People v. Mendoza (1986) 176 Cal.App.3d 1127, 1132.

% See U.S. v. Perdoma (8" Cir. 2010) F.3d  [2010 WL 3528579] [“the explanation in Gant of the rationale for searches incident
to arrest may prove to be instructive outside the vehicle-search context in some cases”].

2 See Wyoming v. Houghton (1999) 526 U.S. 295, 303 [“Passengers, no less than drivers, possess a reduced expectation of privacy
with regard to the property they transport in cars”]; Cardwell v. Lewis (1974) 417 U.S. 583, 590 [“One has a lesser expectation of
privacy in [car] because its function is transportation and it seldom serves as one’s residence or as the repository of personal effects.”].
% NOTE: Itis especially unlikely that searches of homes would be exempt from Gantbecause, as we discuss in the accompanyingarticle,
officers who reasonably believe there is someone on the premises who poses a threat to them can conduct a protective sweep.
26(2009) 178 Cal.App.4" 1051, 1064 [“For their part, the People acknowledge that the search in this case would have violated the
Fourth Amendment if it had taken place after the decision in Gant.”]. ALSO SEE U.S. v. Perdoma (8" Cir. 2010) F.3d [2010
WL 3528579] [Gant applied to search of suitcase in a bus depot]; U.S. v. Shakir (3d Cir. 2010) F.3d [2010 WL 3122808] [Gant
applied to search of gym bag at a hotel].

#7U.S. v. Vinton (D.C. Cir. 2010) 594 F.3d 14, 24, fn.3 [“We decline to read Gant so expansively.”]



arrestee, it might be assumed that the Gant Court
would have provided some guidance. Instead, in the
span of just a few pages it announced a test that was
subsequently rendered unintelligible by a second
test. And then it propounded a third test that differed
somewhat from the first two. Specifically, at one
point it said the test is access; i.e., a search is
permitted if the arrestee had “access” to his car. Then
it changed its mind and announced a more restric-
tive test: a search is permitted only if the arrestee
was within actual “reaching distance” of the passen-
ger compartment. And then it proclaimed that ac-
cess and reaching distance were not enough—that
the arrestee must also have been unsecured, which
presumably meant that he must not have been
handcuffed and otherwise restrained.

One of the first courts that tried to make sense of
this gibberish was the Third Circuit which, having
given up in its attempt to discern the correct test
from the Court’s words, was forced to resort to a
“close reading” of the text. And after having done so,
it formulated the following hypothesis:

[TThe Court’s reference to a suspect being

“unsecured” and being “within reaching dis-

tance” of a vehicle are two ways of describing

a single standard rather than independent

prongs of a two-part test. In later formulations

of its holding, the Gant Court omitted any

reference to whether Gant was secured or

unsecured, and looked instead simply to Gant’s
ability to access his vehicle.?
Thus, the court interpreted Gant as prohibiting
searches of places and things if there was “no
reasonable possibility” the arrestee might access it.
How STRICTLY WILL GANT BE INTERPRETED? The
last—and most uncertain—question is whether the
courts will engage in “an aggressive reading of
Gant’® and ignore the large body of law—some of
it from the Supreme Court itself—in which searches

28 See U.S. v. Shakir (3d Cir. 2010) F.3d
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were upheld when they were “roughly” or “substan-
tially” contemporaneous with the arrest.*®

A related question is whether the courts will
invalidate searches because there was some uncer-
tainty as to whether the arrestee did, in fact, have
access. In addressing this issue, it is hoped that the
courts will take into account the D.C. Circuit’s
observation that, because custodial arrests are dan-
gerous, “the police must act decisively and cannot be
expected to make punctilious judgments regarding
what is within and what is just beyond the arrestee’s
grasp.”!It should be noted that three courts have
already refused to apply Gant in a hypertechnical
manner, having ruled that it did not prohibit a
vehicle search when, although the arrestee had been
restrained, there were other suspects who had im-
mediate access to the vehicle.*

One last thing: On November 1, 2010, the Supreme
Court decided to review the case of Davis v. U.S. in
which itis expected to determine whether Gant must
be applied retroactively.

Requirements

Having reviewed the state of the law, we will now
examine the requirements for conducting these
types of searches. Although there are four distinct
searches incident to arrest, they all have the same
basic requirements, as follows:

(1) Lawful arrest: The suspect must have been
lawfully arrested.

(2) Custodial arrest: The arrest must have been
custodial in nature.

(3) Contemporaneous search: The search must
have been contemporaneous with the arrest.

It should be noted that the first two requirements
were not affected by Gant, which means they are
fairly easy to understand. It was the third require-
ment—contemporaneousness—that is uncertain.

[2010 WL 3122808] [“[W]e understand Gant to stand for the proposition that police

cannot search a location or item when there is no reasonable possibility that the suspect might access it.”].

2 .S, v. Shakir (3% Cir. 2010) F3  [2010 WL 3122808].

30 See Shipley v. California (1969) 395 U.S. 818, 820 [“substantially contemporaneous”]; Vale v. Louisiana (1970) 399 U.S. 30, 33
[“substantially contemporaneous”]; People v. Adams (1985) 175 Cal.App.3d 855, 861 [“substantially contemporaneous”]; U.S. v.
Smith (9" Cir. 2004) 389 F.3d 944. 951 [“roughly contemporaneous”].

31 U.S. v. Lyons (D.C. Cir. 1983) 706 F.2d 321, 330.

32 See U.S. v. Davis (8" Cir. 2009) 569 F.3d 813, 817; U.S. v. Goodwin-Bey (8" Cir. 2009) 584 F.3d 1117; U.S. v. Shakir (3™ Cir. 2010)

__F3

[2010 WL 3122808] [court noted that the officers “had reason to believe that one or more of Shakir’s accomplices was nearby”].



Lawful arrest

In the context of searches incident to arrest, an
arrest is deemed “lawful” if officers had probable
cause to arrest the suspect.®® This rule has several
practical consequences.

SEARCH BEFORE ARREST: If officers had probable
cause, some searches (especially pat downs) may be
deemed incidentto an arresteven though the suspsect
had not yet been arrested.?* As the Court of Appeal
explained, “Once there is probable cause for an
arrest it is immaterial that the search preceded the
arrest.”s®

OFFICERS UNSURE ABOUT PROBABLE CAUSE: If a
court determines that the officers had probable
cause, the “lawful arrest” requirement is satisfied
even if they were unsure that it existed. “It is not
essential,” said the court in People v. Le, “that the
arresting officer at the time of the arrest or search
have a subjective belief that the arrestee is guilty of
a particular crime. .. so long as the objective facts,
when fully determined, afford probable cause.”3¢

For example, in People v. Loudermilk® two Sonoma
County sheriff’s deputies detained a hitchhiker at
about 4 A.M. because he matched the description of a
man who had shotanother man about an hour earlier
in nearby Healdsburg. When the hitchhiker,

113

Loudermilk, claimed he had no ID, one of the depu-
ties started searching his wallet and, just as he found
some, Loudermilk spontaneously exclaimed, “I shot
him. Something went wrong in my head.” Loudermilk
contended that his admission should have been sup-
pressed because it was prompted by the search of his
wallet which, he contended, did not qualify as a
search incident to arrest because one of the deputies
testified he didn’t think he had probable cause to
arrest Loudermilk for the shooting. The court said it
didn’t matter what the deputy thought—what counts
is what the court thought. And it thought the deputy
had it.

ARREST FOR “WRONG” CRIME: If a court rules that
officers arrested the suspect for a crime that was not
supported by probable cause, the arrest will never-
theless be deemed “lawful” if there was probable
cause to arrest him for some other crime.*® As the
Tenth Circuit put it, “[T]he probable cause inquiry is
not restricted to a particular offense, but rather
requires merely that officers had reason to believe
that a crime—any crime—occurred.”’

For example, in In re Donald L.*° a Martinez police
officer detained a minor, Donald, at about 9 p.Mm.
because he resembled a person who was suspected
of having just cased a house for a burglary. The

3 See Virginia v. Moore (2008) 553 U.S. 164, 177 [“we have equated a lawful arrest with an arrest based on probable cause”].

3¢ See Rawlings v. Kentucky (1980) 448 U.S. 98, 111 [“Where the formal arrest followed quickly on the heels of the challenged search
of petitioner’s person, we do not believe it particularly important that the search preceded the arrest rather than vice versa.”]; People
v. Limon (1993) 17 Cal.App.4" 524, 538 [“An officer with probable cause to arrest can search incident to the arrest before making
the arrest.”]; People v. Mims (1992) 9 Cal.App.4* 1244, 1251 [“[T]he fact that the search preceded the formal arrest is of no
consequence.”]; People v. Avila (1997) 58 Cal.App.4*1069, 1076 [“[I]t is unimportant whether a search incident to an arrest
precedes the arrest or vice versa”’]. NOTES: This rule is especially important to prosecutors when a consent search, pre-arrest pat
down, or other warrantless search is ruled unlawful as the search may be upheld as a search incident to arrest if there was probable
cause. Also note that in People v. Superior Court (Hawkins) (1972) 6 Cal.3d 757 the California Supreme Court ruled that probable
cause to arrest was not enough, that officers must actually inform the suspect he is under arrest before they may conduct a search
incident to arrest. This rule was nullified by California’s Proposition 8. See People v. Trotman (1989) 214 Cal.App.3d 430.

3 In re Jonathan M. (1981) 117 Cal.App.3d 530, 536.

3% (1985) 169 Cal.App.3d 186, 193.

37(1987) 195 Cal.App.3d 996.

38 See Peoplev. White (2003) 107 Cal.App.4™" 636, 641 [“[A]n officer’s reliance on the wrong statute does not render his actions unlawful
if there is a right statute that applies to the defendant’s conduct.”]; In re Justin K. (2002) 98 Cal.App.4" 695, 699 [“[The officer’s]
subjective understanding of the statutory scheme respecting stoplamps is not dispositive [s]o long as his conduct was objectively
reasonable”]; Peoplev. Clark (1973) 30 Cal.Ap.3d 549, 557-58 [arrest for burglary was made without probable cause, but there was
probable cause to arrest for prowling]; U.S. v. Wallace (9" Cir. 2000) 213 F.3d 1216 [“That [the officer] had the mistaken impression
thatall front-window tintis illegal is beside the point. [The officer] was not taking the bar exam. The issue is... whether he had objective,
probable cause to believe that these windows were, in fact, in violation.”]; U.S. v. Eckhart (10" Cir. 2009) 569 F.3d 1263, 1272 [“An
officer need not be able to quote statutes, chapter and verse. Some confusion about the details of the law may be excused”].

3 U.S. v. Turner (10™ Cir. 2009) 553 F.3d 1337, 1345.

4 (1978) 81 Cal.App.3d 770.



officer also noticed that Donald was carrying a
“club type” instrument, so he patted him down and
discovered rings, watches, and necklaces. Thinking
it was loot from a recent break-in, the officer ar-
rested him for burglary. Although it was later deter-
mined that the jewelry had, in fact, just been stolen
from a nearby home, Donald contended that the
search could not be upheld as incident to his arrest
because the officer did not have probable cause to
arrest him for burglary, at least before the jewelry
was discovered. Even if that were true, said the
court, it wouldn’t matter because the officer “had
probable cause to arrest [Donald] for unlawful
possession of a ‘billy’ or ‘blackjack.”

Custodial arrest

The second requirement—that the arrest must
have been “custodial”’—means that the officers must
have decided to transport the arrestee to jail, a police
station, or other place of confinement or treatment;
i.e, he will not be cited and released. This require-
ment was imposed because the main justification
for these searches is the increased danger that nec-
essarily results from the “extended exposure which
follows the taking of a suspect into custody” and the
“attendant proximity, stress and uncertainty.”*

For these reasons, an arrest will be deemed custo-
dial regardless of whether the crime was “minor,”*
or that officers were aware that the suspect would
immediately postbail or would otherwise be released
after a short stay.** For example, in People v. Sanchez**
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the defendant argued that a search of his pocket was
unlawful because he had been arrested for merely
being drunk in public. In summarily rejecting the
argument, the court pointed out that “the officer
testified he fully intended to book appellant into jail;
he did not plan to release appellant.”

Because an arrest becomes “custodial” when offic-
ers decide to transport the arrestee, a search will also
be permitted if officers had decided to take him to a
detox facility, mental health facility, or hospital.*
Similarly, the arrest of a minor is custodial if he will
be taken to school, home, a curfew center; or if he
will be taken into protective custody.*

On the other hand, an arrest will not be deemed
custodial if officers had decided not to transport the
suspect or if they had not yet decided what to do. For
example, in U.S. v. Parr*’ an officer in Portland,
Oregon searched Parr after learning he was driving
on a suspended license. Although the officer found
stolen mail in the course of the search, and although
he also had probable cause to arrest Parr for driving
on a suspended license, he released him, having
decided to submit the case to prosecutors. After Parr
was charged with possessing stolen mail, he argued
the search could not be upheld as a search incident
to arrest because the officer did not take him into
custody and, moreover, there was no evidence to
suggest that he ever intended to do so. The court
agreed, saying “it is not clear that the police action
taken here is the type of ‘custodial arrest’ necessary
to support a search incident to arrest.”

*1 United States v. Robinson (1973) 414 U.S. 218, 234 (fn.5), 235.

*2 See Atwaterv. City of Lago Vista (2001) 532 U.S. 318 [seatbelt violation]; Washington v. Chrisman (1982) 455 U.S. 1 [minor in
possession of alcohol]; Gustafsonv. Florida (1973) 414 US 260 [unlicensed driver]; U.S. v. Robinson (1973) 414 U.S. 218 [revoked
driver’slicense]; Peoplev.Hamilton(2002) 102 Cal.App.4th1311,1317[displayingfalseregistrationtags]; Peoplev.Sanchez(1985)
174 Cal.App.,3d 343, 349 [drunk in public]; Peoplev. McKay (2002) 27 Cal.4" 601, 619-25 [riding bicycle in wrong direction].

3 See Peoplev. Castaneda (1995) 35 Cal.App.4* 1222, 1228 [“Whether the offense is bailable is not determinative.”].

#(1985) 174 Cal.App.3d 343. ALSO SEE People v. Humberto 0. (2000) 80 Cal.App.4th 237, 244 [the officer “planned to” transport
the minor]; U.S. v. Garcia (7" Cir. 2004) 376 F.3d 648, 650 [the reasonableness of a search incident to arrest “depends on what
actually happens rather than what could have happened.”].

People v. Hunt (1990) 225 Cal.App.3d 498, 507 [“No evidence supports defendant’s speculation that the officer would not have
bothered completing the booking process [for Pen. Code § 148.9] had no contraband been found.”].

* See Pen. Code § 647(g) [person arrested for plain drunk “shall be taken” into civil protective custody]; People v. Boren (1987) 188
Cal.App.3d 1171, 1177 [drunk in public]. NOTE: Proposition 8 nullified the rule of People v. Longwill (1975) 14 Cal.3d 943 that a
person arrested for public drunkenness cannot be searched incident to arrest until it was determined that he would not be released
after sobering up. See People v. Castaneda (1995) 35 Cal.App.4* 1222, 1228-29.

6 See Inre Demetrius A. (1989) 208 Cal.App.3d 1245, 1248 [curfew violator transported home]; Inre Charles C. (1999) 76 Cal.App.4*
420, 424 [curfew violator transported home]; People v. Humberto O. (2000) 80 Cal.App.4th 237 [truant transported to school]; In
re lan C. (2001) 87 Cal.App.4" 856, 860 [transport to curfew center]; People v. Breault (1990) 223 Cal.App.3d 125, 132 [protective

M9 1988) 843 F.2d 1228.



It should be noted that several California statutes
require or authorize a custodial arrest depending on
the nature of the crime and other circumstances.
For example, the law requires that officers book
every person who was arrested for a felony or
certain misdemeanors such as DUI, and misde-
meanors that were reasonably likely to continue.*®
What if officers transported the arrestee even
though they were not authorized to do so by statute?
In the case of Atwater v. City of Lago Vista the U.S.
Supreme Court ruled that such an arrest is neverthe-
less “custodial” because it is the decision to transport
the arrestee—not the statutory authority to do so—
that justifies the search.*

For example, in People v. McKay*a Los Angeles
County sheriff’s deputy stopped McKay for riding a
bicycle in the wrong direction on a street. Although
McKay had verbally identified himself and also pro-
vided his date of birth, he had no ID in his possession
so the deputy decided to take him into custody. He
then conducted a search incident to the arrest and
found a baggie of methamphetamine in one of
McKay's socks. On appeal to the California Supreme
Court, McKay argued that the search could not
qualify as a search incident to arrest because he had,
in fact, satisfactorily identified himself and, there-
fore, the officer was required by state law to cite and
release him. But the court ruled the search was
lawful, saying, “[S]o long as the officer has probable
cause to believe that an individual committed a
criminal offense, a custodial arrest—even one ef-
fected in violation of state arrest procedures—does
not violate the Fourth Amendment.”

This should not be interpreted to mean that the
courts are encouraging officers to transportarrestees

*8 See Pen. Code §§ 849, 853.6(i)(7); Veh. Code § 40302(d).
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in violation of California state law. On the contrary,
the California Supreme Court has said “we in no way
countenance violations of state arrest procedure,”>!
and the United States Supreme Court noted that
such conduct may demonstrate “extremely poor
judgment.” 2

Contemporaneous Search

The third requirement for a search incident to
arrest is that the arrest and search must have been
contemporaneous. Although the word “contempo-
raneous” in common usage refers to situations in
which two acts occur at about the same time, the
courts have consistently ruled that the circumstances
surrounding most arrests are much too erratic and
unpredictable to require a strict succession of events.
Instead, the United States Supreme Court ruled on
two occasions that the arrest and search need only
be “substantially” contemporaneous.*

And yet, as noted earlier, the Court in Gant seemed
to downplay the importance of temporal proximity
as it looked mainly to the physical proximity be-
tween the unrestrained arrestee and the place or
thing that was searched. So the question arises: How
will the lower courts resolve the apparent inconsis-
tency between the established and somewhat-flex-
ible requirement of “substantial” contemporane-
ousness and the seemingly rigid test imposed in
Gant? Here are some thoughts.

SUBSTANTIAL PHYSICAL PROXIMITY: In determining
whether an arrestee had sufficient access to the
place or thing that was searched, it seems likely that
the courts will continue to apply the following rules
which, apart from making good sense, are consis-
tent with the Court’s “substantiality” principle:

#9(2001) 532U.S.318,354. ALSO SEE Virginiav. Moore (2008) 553 U.S. 164, 174 [“A State is free to prefer one search-and-seizure
policy among the range of constitutionally permissible options, but its choice of a more restrictive option does not render the less
restrictive ones unreasonable, and hence unconstitutional.”]; Peoplev. Gomez (2004) 117 Cal.App.4" 531, 539 [because the officer
had probable cause to cite for a seatbelt] violation, “[h]e thus had probable cause to arrest defendant on thatbasis”]; U.S. v. Garcia
(7" Cir. 2004) 376 F.3d 648, 650 [“police may make full custodial arrests for fine-only offenses”].

50 (2002) 27 Cal.4™ 601.
51 People v. McKay (2002) 27 Cal.4™ 601, 618.
52 Atwaterv. City of Lago Vista (2001) 532 U.S. 318, 347.

53 See Shipley v. California (1969) 395 U.S. 818, 820 [“substantially contemporaneous”]; Vale v. Louisiana (1970) 399 U.S. 30, 33
[“substantially contemporaneous”]. ALSO SEE U.S. v. McLaughlin (9" Cir. 1999) 170 F.3d 889, 892 [“roughly contemporaneous”];
US v. Smith (9C 2004) 389 F3 944. 951 [“roughly contemporaneous”]; U.S. v. Fleming (7% Cir. 1982) 677 F.2d 602, 607 [“absolute”

contemporaneousness is not required].
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= LUNGING DISTANCE VS. GRABBING DISTANCE: While arrest “cannot be expected to make punctilious
the area that is accessible to an arrestee is some- | judgments regarding what is within and what is just
times called “grabbing distance,”* it should not | beyond the arrestee’s grasp.”®
be limited to places and things that were literally For example, in the post-Gant case of United States
within his “wingspan.”® Instead, it appears likely | v. Shakir®! officers arrested Shakir on a warrant for
that the courts will continue to permit officers to | bank robbery when he arrived in the lobby of a
search places and things that were within the | casino in Atlantic City. After handcuffing him, they
arrestee’s “lunging” distance.> searched a gym bag at his feet and found money that
= EXPECT IRRATIONALITY, NOT ACROBATICS: In deter- [ hehad taken inanother of his bank robberies. Shakir
mining whether something was within lunging | argued that the money should have been suppressed
distance, officers should be permitted to con- | because he did not have actual access to the bag
sider that arrestees may act irrationally—that | when it was searched. But the Third Circuit ruled the
their fear of incarceration may motivate them to | search was lawful, saying, “Although it would have
attempt to reach places some distance away.”” | been more difficult for Shakir to open the bag and
As the D.C. Circuit observed, “A willful and retrieve a weapon while handcuffed, we do not

apparently violent arrestee, faced with the pros- | regard this possibility as remote enough to render
pect of long-term incarceration, could be ex- unconstitutional the search incident to arrest.”
pected to exploit every available opportunity.”> IF THE ARRESTEE FLED: Before Gant, if the arrestee

Still, the place or thing “must be conceivably [ fled when officers tried to arrest him, most courts
accessible to the arrestee—assuming that he would rule that the officers could search places and
was neither an acrobat nor a Houdini.”° things that were under his immediate control when
UNCERTAINTY AS TO ARRESTEE'S ACCESS: In the [ they attempted to arrest him, plus places and things
wake of Gant, it seems likely that one of the the most | under his immediate control when he was taken
hotly contested issues will be whether a search into custody. They reasoned that it was not in the
should be invalidated because there was some un- | public interest to provide arrestees with a way to
certainty as to whether the arrestee did, in fact, have | impede or prevent the discovery of incriminating
unfettered access to the place or thing that was evidence by defying or fighting with officers and
searched. We hope, however, that the courts which | thereby forcibly distancing themselves from it.
face this issue will take into account that arrests are | Altlhough it appears these searches would not be
inherently dangerous and, to repeat the words of the | permitted under a strict interpretation of Gant, the
D.C. Circuit, officers in the midst of making an | courts might find that Gant did not repudiate the

5 See Chimelv. California (1969) 395 U.S. 752, 763 [“And the area into which an arrestee might reach in order to grab a weapon
orevidentiaryitems must, of course, be governed by alikerule.”]; U.S.v. Tejada (7" Cir.2008) 524 F.3d 809,811 [officers can search
“the areawithin grabbingdistance”].

%5 See U.S. v. Ingram (N.D.N.Y. 2001) 164 F.Supp.2d 310, 314 [“The scope of the search is not limited to the suspect’s person, but
extends to the suspect’s ‘wingspan,’ or “the area from within which the arrestee might gain possession of a weapon or destructible
evidence.”].

56 See Thornton v. United States (2004) 541 U.S. 615, 621 [“nor is an arrestee less likely to attempt to lunge for a weapon”].
S7U.S. v. Abdul-Saboor (D.C. Cir. 1996) 85 F.3d 664, 670.

8 See Washingtonv. Chrisman (1982) 455 U.S. 1,7 [“There is no way for an officer to predict reliably how a particular subject will
reacttoarrestorthedegreeofthepotentialdanger.”]; U.S.v.McConney (9" Cir.1984) 728F.2d 1195,1207 [“Chimeldoes notrequire
thepoliceto presumethatanarresteeis whollyrational.”];; U.S.v. Han (4" Cir.1996) 74 F.3d 537,542 [“Since Chimel, the Supreme
Court has interpreted broadly both the area under “immediate control’ and the likelihood of danger or destruction of evidence.”]; US
v. Palumbo (8C 1984) 735 F2 1095, 1097 [“[A]ccessibility, as a practical matter is not the benchmark. The question is whether the
cocaine was in the area within the immediate control of the arrestee”]; State v. Murdock (Wis. 1990) 455 N.W.2d 618, 626 [“[W]e
cannot require an officer to weigh the arrestee’s probability of success in obtaining a weapon or destructible evidence hidden within
his or her immediate control.”].

% U.S. v. Queen (7" Cir. 1988) 847 F.2d 346, 353.

% See U.S.v. Lyons (D.C. Cir. 1983) 706 F.2d 321, 330.

6 (3 Cir.2010) F.3d [2010 WL 3122808].



conventional wisdom upon which the earlier opin-
ions were based.¢?

EMERGENCIES: As noted earlier, before Gant was
decided the courts would usually uphold a search
that was not contemporaneous with an arrest if
officers needed to delay the search because of exigent
circumstances. To date, the courts in three post-Gant
cases have applied a variation of this principle and
ruled that, although the arrestee did not have imme-
diate access to the thing that was searched, the
search was lawful because there were other unre-
strained suspects who did.®® But this, too, has be-
come a murky area of the law as the result of Gant.

Types of Searches

Officers who have made a lawful custodial arrest
may, depending on the circumstances, conduct one
or more of the following types of searches incident
to arrest: (1) a search of the arrestee’s person, (2) a
search of things within the arrestee’s immediate
control, and (3) a limited search of the home in
which the arrest occurred. Furthermore, if the arrest
occurred inside a home, they may conduct a hybrid
search that consists of a protective sweep of the area
immediately adjoining the place of arrest. Finally,
they may (albeit rarely) search the vehicle in which
the arrestee was an occupant.

Searching the arrestee

When officers make an arrest, the first thing they
will normally do is search the arrestee. This type of
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search should not be affected by Gant because the
arrestee will necessarily have immediate control
over everything on his person. While it might be
argued that Gant would not permit a search if the
arrestee had been handcuffed, such an argument
would be fallacious because the handcuffs will
necessarily be removed at some point. Furthermore,
as the Fifth Circuit observed, “Albeit difficult, it is by
no means impossible for a handcuffed person to
obtain and use a weapon concealed on his person or
within lunge reach.”®

Although the United States Supreme Court vaguely
described the scope of these intrusions as “full”
searches,® the courts have interpreted the term as
encompassing the following:

PAT SEARCH: Officers may, of course, pat search the
arrestee, a procedure which the Supreme Court de-
scribed as follows: “The officer must feel with sensi-
tive fingers every portion of the prisoner’s body. A
thorough search must be made of the prisoner’s arms
and armpits, waistline and back, the groin and area
about the testicles, and entire surface of the legs
down to the feet.”%¢

SEARCHES OF CLOTHING: The Court also ruled that
officers may conduct a “relatively extensive explo-
ration” of the arrestee’s clothing, including his pock-
ets.”” And because of the threat resulting from
syringes, the Court of Apeal ruled that, before con-
ducting the search, officers may ask the arrestee
whether there are any needles or other sharp objects
in his pockets or anywhere else on his person.®®

2 See, for example, People v. Pressley (1966) 242 Cal.App.2d 555, 559-60 [“[T]he actual arrest was not made until defendant was
under restraint and that his flight and struggle had carried him some 100 feet away. But we do not think that this is controlling. The
process of arrest had begun at the door”]; People v. Williams (1967) 67 Cal.2d 226, 229 [“Of no legal significance is the fact that
defendant, through his efforts to escape, succeeded in separating himself from the car by a distance of about one block.”].

¢ See U.S. v. Davis (8" Cir.2009) 569 F.3d 813, 817 [“Although Davis had been detained, three unsecured and intoxicated passengers
were standing around a vehicle redolent of recently smoked marijuana.”]; U.S. v. Goodwin-Bey (8" Cir. 2009) 584 F.3d 1117 [officers
had reasonable suspicion to believe that one of the occupants had recently displayed a firearm]; U.S. v. Shakir (3" Cir. 2010)  F3
__[2010WL3122808] [courtnoted that the officers “had reason to believe that one or more of Shakir’s accomplices was nearby”].
64 U.S.v.Sanders (5" Cir.1993) 994 F.2d 200, 209. ALSO SEE U.S. v.Shakir(3d Cir.2010) F.3d [2010WL3122808][“handcuffs are
not fail-safe”].

% Gustafsonv. Florida (1973) 414 U.S. 260, 264 [officers may “conduct a full search of the arrestee incident to a lawful custodial arrest”];
Peoplev. Dennis (1985) 172 Cal.App.3d 287, 290 [a “full” search “is a greater intrusion than [a] pat-down”].

¢ Terry v. Ohio (1968) 392 U.S. 1,17, fn. 13.

7 United Statesv. Robinson (1973) 414 U.S. 218, 227. ALSO SEE Chimelv. California (1969) 395 U.S. 752, 763 [“itis reasonable for
the arresting officer to search the person arrested” for weapons and evidence]; U.S. v. Brewer (8" Cir. 2010) F.3d [2010 WL
4117368] [search of pants pocket].

% See Peoplev. Cressy (1996) 47 Cal.App.4* 981, 988 [“Officers are sometimes required to do dangerous things. They should not,
however, be required to do the foolhardy.”].



SEARCHING CONTAINERS: Officers may search con-
tainers that the arrestee was carrying when the
search occurred, such as a wallet, purse, backpack,
pockets, cigarette box, pillbox, envelope.®

NO EXTREME SEARCHES: Officers may not conduct
strip searches or any other exploration that is “ex-
treme or patently abusive.””® Furthermore, in the
unlikely event that it becomes necessary to remove
some of the arrestee’s clothing in order to conduct a
full search, officers must do so with due regard for
the arrestee’s legitimate privacy interests.”

Searching things nearby

In the past, officers could search all containers
and other things that were within grabbing distance
of the arrestee when the arrest occurred.”?
Although Gant still permits officers to search
things near the arrestee, these searches must now
be limited to items that were reasonably accessible
to him when the search occurred. That was the
situation in U.S. v. Shakir, noted earlier, in which
the court ruled that officers did not violate Gant
when they searched a gym bag at the feet of
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“[a]lthough he was handcuffed and guarded by two
policemen, Shakir’s bag was literally at his feet, so it
was accessible if he had dropped to the floor.””?

In determiing whether a place or thing was rea-
sonably accessible to the arrestee at the time of the
search, the following pre-Gantlaw is consistent with
Gant and should still be valid:

CONTAINERS UNDER OFFICERS’ CONTROL: Because
an arrestee has no control over a container at the
moment that officers are searching it, it might be
argued that all searches of containers are prohibited
as the result of Gant. But the Supreme Court flatly
rejected this “fallacious” theory in New Yorkv. Belton™
(which, as noted earlier, it did not overturn) and
there is nothing in Gant to suggest that it intended to
impose such an extreme rule.

CONTAINERS “IMMEDIATELY ASSOCIATED”: Nor is
there anything in Gant to suggest that the Court was
overturning another of its longstanding rules: that
officers may search a container that was not under
the arrestee’s immediate control if it was the type of
property that is “immediately associated with the
person of the arrestee”; e.g., purses.’®

the defendant because,

% See USv. Robinson (1973) 414 U.S. 218, 223 [cigarette package]; Gustafson v. Florida (1973) 414 U.S. 260, 262 [cigarette package];
People v. Limon (1993) 17 Cal.App.4™ 524, 538 [“hide-a-key” box]|; People v. Methey (1991) 227 Cal.App.3d 349, 358-59 [wallet];
Peoplev. Loudermilk (1987) 195 Cal.App.3d 996, 1005-6 [wallet]; Peoplev. Baker(1970) 12 Cal.App.3d 826,841 [handbag]; People
v. Ingham (1992) 5 Cal.App.4th 326, 331 [purse]; People v. Brocks (1981) 124 Cal.App.3d 959, 964 [change purse]; People v. Flores
(1979) 100 Cal.App.3d 221, 230 [shoulder bag]; Northrop v. Trippett (6" Cir. 2001) 265 F.3d 372, 379 [duffle bag that the arrestee
removed from his shoulder when officers approached]; In re Humberto 0. (2000) 80 Cal.App.4th 237, 243-44 [backpack]; People
v. Sims (1993) 5 Cal.4™ 405, 451 [bank bag]; People v. Gutierrez (1984) 163 Cal.App.3d 332, 335 [small cardboard box]; People v.
Gonzales (1989) 216 Cal.App.3d 1185 [“cylindrical rolled up clear plastic baggy”]; People v. Brown (1989) 213 Cal.App.3d 187, 192
[pill bottle]; U.S. v. Nohara (9% Cir. 1993) 3 F.3d 1239, 1243 [bag]; U.S. v. Holzman (9* Cir. 1989) 871 F.2d 1496, 1504 [address
book]; U.S. v. Porter (4" Cir. 1983) 738 F.2d 622, 627 [carry-on bag]; U.S. v. Stephenson (8" Cir. 1986) 785 F.2d 214, 225 [briefcase]. 7°
United States v. Robinson (1973) 414 U.S. 218, 236. ALSO SEE People v. Laiwa (1983) 34 Cal.3d 711, 726 [“When, as often occurs,
the arrest takes place on the street or in some other public setting, it is plainly wrong to say that a thorough search of the booking
type performed at that location is not a grater invasion of personal privacy than the same search held in the relatively sequestered
milieu of the property room of a police station.”]; Schmidtv. City of Lockport (N.D. Ill. 1999) 67 F.Supp.2d 938, 944 [the search “went
beyond the full search authorized by the Court in Robinson”]; U.S. v. Ford (E.D. Va. 2002) 232 F.Supp.2d 625, 631 [officer violated
the Fourth Amendment when he “shoved his gloved hand into defendant’s buttocks”].

"1 See lllinoisv. Lafayette (1983) 462 U.S. 640, 645 [“[T]he interests supporting a search incident to arrest would hardly justify disrobing
an arrestee on the street”]; U.S. v. Williams (7" Cir. 2000) 209 F.3d 940, 944 [“Williams was never disrobed or exposed to the public.
The search occurred at night, away from traffic and neither officer saw anyone in the vicinity.”]; U.S. v. McKissick (10" Cir. 2000) 204
F.3d 1282, 1297, fn.6 [“Officer Patten testified he did not remove Mr. Zeigler’s clothes during the search, but he might have unzipped
Mr. Zeigler’s pants after discovering a lump in Mr. Zeigler’s crotch area that was inconsistent with his genitals.”]; U.S. v. Dorlouis (4"
Cir. 1997) 107 F.3d 248, 256 [the search “took place in the privacy of the police van”].

72 See Chimel v. California (1969) 395 U.S. 752, 763 [the dangerousness of an item does not depend on who owns it].

73 (3% Cir. 2010) F.3d  [2010 WL 3122808].

74(1981) 453 U.S. 454, 462, fn.5 [“But under this fallacious theory no search or seizure incident to a lawful custodial arrest would
ever be valid; by seizing an article even on the arrestee’s person, an officer may be said to have reduced that article to his ‘exclusive
control.”].

75 See United States v. Edwards (1974) 415 U.S. 800, 805; United States v. Chadwick (1977) 433 U.S. 1, 15; People v. Belvin (1969)

275 Cal.App.2d 955, 959.



CONTAINERS TO GO: If the arrestee wants to take
an item with him (e.g, a jacket), and if officers
permit it, Gant would not restrict their ability to
search it even if it was not under the arrestee’s
immediate control when he was arrested or when
the search occurred. This is because the item would
presumably be returned to him at some point.”
Officers may not, however, compel an arrestee to
take a certain item, then search it on the theory the
search was incident to the arrest or was necessary
for officer safety.”

SEARCHING PAGERS, CELL PHONES: Because so many
arrestees carry pagers and cell phones nowadays,
the question has frequently arisen: Can these searches
be upheld as an incident to an arrest? Although it is
questionable in light of Gant (mainly because there
is no officer-safety justification’®) the California
Supreme Court ruled on January 3, 2011 that cell
phone searches fall under the Supreme Court’s war-
rant exception for containers that are “immediately
associated with the person of the arrestee.””® This
means cell phones may be searched incident to an
arrest even if the search occurred hours after the
arrest occurred, and even though there was no
threat that the information stored on the cell phone
could be destroyed. The case is People v. Diaz®° and
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we have posted a report on - Online. Second, a
search of cell phones and such things might be
upheld under an exigent circumstances theory if
(1) officers had probable cause to believe that
telephone numbers, text messages, or other data
stored in the device are evidence of a crime; and

(2) officers reasonably believed that the data might
be lost unless a search was conducted immediately;
e.g., digitally-stored data might be automatically
deleted as new calls are received.®

Searching vehicles

As discussed earlier, the Supreme Court in Gant
ruled that officers may not search the passenger
compartment of a vehicle incident to the arrest of an
occupant unless there was a reasonable possibility
that the arrestee had access to the passenger com-
partment when the search occurred.®? In those rare
cases in which these types of searches are permitted,
itappears that officers may search the entire passen-
ger compartment, including all containers (regard-
less of whether the container was open or closed);®
and all storage areas, such as the glove box, console,
and map holder.®* Officers may not, however, search
the trunk or damage the car in the course of the
search.®

76See People v. Topp (1974) 40 Cal.App.3d 372, 378 [ok to search “the jacket that defendant indicated he wished to take with him
to jail.”]: U.S. v. Lyons (D.C. Cir. 1983) 706 F.2d 321, 331 [ok to search jacket “for weapons before giving it to him”].

77 See People v. Ingham (1992) 5 Cal.App.4* 326, 331-33.

8 See U.S. v. Quintana (M.D. Fla. 2009) 594 F.Supp.2d 1291, 1300 [“The search of the contents of Defendant’s cell phone had nothing to
do with officer safety or the preservation of evidence related to the crime of arrest.”]. BUT ALSO SEE U.S. v. Finley (5% Cir. 2007) 477
F.3d 250, 260 [officers were “therefore permitted to search Finley’s cell phone pursuant to his arrest”]; U.S. v. Thomas (3d Cir.
1997) 114 F.3d 404, 404, fn.2 [search of pager in arrestee’s possession “falls within an exception to the warrant requirement as a
lawful search incident to arrest”]; U.S. v. Chan (N.D. Cal. 1993) 830 F.Supp. 531, 536 [“[T]he general requirement for a warrant
prior to the search of a container does not apply when the container is seized incident to arrest. The search conducted by activating
the pager’'s memory is therefore valid.”].

79 See United States v. Edwards (1974) 415 U.S. 800; U.S. v. Murphy (4" Cir. 2009) 552 F.3d 405, 412 [under Edwards, “once the cell
phone was held for evidence, other officers and investigators were entitled to conduct a further review of its contents”].

8(2011) Cal4™ [2011 WL 6158].

81 See People v. Bullock (1990) 226 Cal.App.3d 380, 388 [“danger existed that the incoming telephone numbers would be lost unless
quickly retrieved by the officer”].

8(2009) US. [129S.Ct. 1710, 1719]. ALSO SEE U.S. v. Maddox (9" Cir. 2010)  F.3d  [2010 WL 3169397] [search of vial
in arrestee’s car was unlawful because the arrestee had been “handcuffed in the backseat of the patrol car”]; U.S. v. Gonzalez (9" Cir.
2009) 578 F.3d 1130, 1132 [search unlawful “because Gonzalez was handcuffed and secured in a patrol vehicle at the time of the
search”]; U.S. v. Caseres (9" Cir. 2008) 533 F.3d 1064, 1072 [Caseres was handcuffed and arrested a full block and a half away from
his car”]; U.S. v. Vinton (D.C. Cir. 2010) 594 F.3d 14, 25 [search unlawful “because Vinton was handcuffed at the time”]; U.S. v. McCane
(10* Cir. 2009) 573 F.3d 1037 [search unlawful because arrestee was handcuffed and restrained in a patrol car].

8 See New York v. Belton (1981) 453 U.S. 454, 461.

84 See New York v. Belton (1981) 453 U.S. 454, 460, fn.4.

8 See New York v. Belton (1981) 453 U.S. 454, 460, fn.4.



Searching homes (Chimel searches)

The term “Chimel search” refers to a search of a
place or thing inside a residence that was within the
grabbing or lunging area of the arrestee. Prior to
Gant, the courts ordinarily interpreted this to mean
that officers could search places and things that
were within this area at the time of the search. But,
as we will now discus, that is likely to change.

PoST-GANT LAW: For reasons discussed earlier, it
is likely that the courts will rule that, pursuant to
Gant, the search must be limited to places and things
that were within the arrestee’s grabbing distance
when the search occurred. For example, officers
would be permitted to search under a bed on which
the arrestee was lying,%® inside a duffel bag at the
foot of a bed on which the arrestee was lying,®
under a sofa cushion that was two feet away from
the unhandcuffed arrestee when the search oc-
curred.5®

Although there is authority for permitting a search
of a place or thing that was not within the arrestee’s
immediate control when there was good reason to
move him away before starting the search,® this
authority appears to have been undermined by
Gant.®°
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PRE-GANT LAW CONSISTENT WITH GANT: While the
following rules predate Gant, they are probably still
good law:

ARRESTS OUTSIDE THE RESIDENCE: A Chimel search

will not be permitted if the arrest occurred outside

the premises.” As the United States Supreme

Court observed, “If a search of a house is to be

upheld as incident to an arrest, that arrest must

take place inside the house, not somewhere out-
side—whether two blocks away, twenty feet away,
or on the sidewalk near the front steps.”*

SEARCHING OTHER ROOMS: Even before Gant was

decided, the courts would rule that officers may
not routinely search beyond the room in which the
arrest occurred.” There is, however, an exception
to this rule that will probably not be affected by
Gant: if the arrestee requests permission to go into
another room to, for example, obtain clothing or
identification, officers may, in the words of the
Supreme Court, stay “literally at [his] elbow at all
times.”** Furthermore, if officers have permitted
the arrestee to enter another room, they may

search places and things in that room that are

within his grabbing area. This is because, as the
California Supreme Court pointed out, an

86 See People v. King (1971) 5 Cal.3d 458, 463; People v. Spencer (1972) 22 Cal.App.3d 786, 797.

87 See Peoplev. Arvizu (1970) 12 Cal.App.3d 726, 729.
8 U.S. v. McConney (9" Cir. 1984) 728 F.2d 1195, 1207.

8 See In re Sealed Case (D.C. Cir. 1998) 153 F.3d 759, 767 [“critical time for analysis is the time of the arrest and not the time of the
search”].

% See People v. Leal (2009) 178 Cal.App.4* 1051, 1061-62 [search under clothing near place of arrest was unlawful because the
arrestee had been handcuffed and removed from the premises].

91See Shipleyv. California (1969) 395 U.S. 818,819 [search of home notjustified by arrest that occurred as the arrestee was exiting
his car]; Peoplev. Baldwin (1976) 62 Cal.App.3d 727, 742 [“The search of the house cannot be justified as incident to the arrest of
Martinez, as he was arrested outside the house.”].

92 Vale v. Louisiana (1970) 399 U.S. 30, 33-34.

9 See Chimelv. California (1969) 395 U.S. 752, 763 [“There is no comparable justification, however, for routinely searching any room
other than thatin which an arrest occurs”]; Dillon v. Superior Court(1972) 7 Cal.3d 305, 314 [the “mere possibility of additional persons
in the house” will not warrant a search of other rooms]; People v. Jordan (1976) 55 Cal.App.3d 965, 967 [“Routine searches cannot
extend beyond the room in which the suspect is arrested, but the facts and circumstances of the case may nevertheless permit entry
of other parts of the house.”]; Guidiv. Superior Court (1973) 10 Cal.3d 1, 7 [kitchen was not within arrestee’s immediate control when
he was arrested in the living room]; Peoplev. Block (1971) 6 Cal.3d 239, 243 [cannot search upstairs when arrest occurred downstairs].
% Washington v. Chrisman (1982) 455 U.S. 1, 6. ALSO SEE: People v. Breault (1990) 223 Cal.App.3d 125, 133 [“Chrisman does not
require a showing of exigent circumstances.”]; Curry v. Superior Court (1970) 7 Cal.App.3d 836, 849 [search permitted because
arrestee was given permission to enter the room to obtain a dress]; U.S. v. Nascimento (1 Cir. 2007) 491 F.3d 25, 50 [“[I]t was not
inappropriate for the police to escort Nascimento to his bedroom in order that he might get dressed.”]; U.S. v. Garcia (7" Cir. 2004)
376 F.3d 648, 651 [“It would have been folly for the police to let [the arrestee] enter the home and root about [for identification]
unobserved.”]. ALSO SEE: U.S. v. Scroggins (5" Cir. 2010) 599 F.3d 433, 442 [“it would be strange indeed to hold that the
Constitution requires police to deny a citizen’s reasonable request to enter her residence and put on less revealing clothing before
being taken into custody”].



arrestee’s request to move to another room might
be “a ruse to permit him to get within reach of a
weapon or destructible evidence.”*® But such a
search would not be permitted if officers com-
pelled the arrestee to enter the room without good
cause.’®

Vicinity sweeps of homes

A vicinity sweep is a type of search incident to
arrest thatis limited to a cursory inspection of spaces
“immediately adjoining the place of arrest from which
an attack could be immediately launched.”” It is
apparent that vicinity sweeps will not be affected by
Gantbecause the threat presented by hidden friends
or associates in the vicinity will exist regardless of
whether the arrestee had been handcuffed or re-
moved from the immediate area.”® To put it another
way, an officer’s act of moving the arrestee from the
arrest site will not reduce the threat caused by any
lurking companions

Vicinity sweeps are similar to Chimel searches in
that both may be conducted as a matter of routine,
meaning that officers will not be required to prove
there was reason to believe that any dangerous
people were nearby.”® There are, however, two im-
portant differences. First, the sole objective of a
vicinity sweep is to locate people, not weapons or
evidence. Consequently, officers may search only
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parties” might be hidden;!* e.g., officers are not
permitted to open drawers or look under rugs.

Second, there is a difference in scope between
grabbing area and spaces “immediately adjoining the
place of arrest.” Although both cover a fairly small
amount of territory, the area “immediately adjoin-
ing” the place of arrest will usually extend well
beyond the arrestee’s grabbing distance. This is be-
cause an arrestee can only grab so far; while a friend,
relative, or accomplice might be able to launch a
sneak attack from any hidden space in the immedi-
ate vicinity.'*? (In reality, an accomplice could launch
an attack from virtually anywhere on the premises.
But, like many types of warrantless searches, vicin-
ity sweeps represent an imperfect compromise be-
tween the safety interests of officers and the privacy
interests of others.)

For example, in U.S. v. Curtis*® officers in Wash-
ington, D.C. lawfully arrested Curtis and Melvin in
the living room of their two-bedroom apartment.
While two officers guarded the arrestees, two other
officerslooked inside aliving room closet, the adjoin-
ing kitchen, and two bedrooms located “down the
hall.” In the course of the sweep, they found drugs in
the bedrooms. While the court had no problem with
the officers looking into the closet and the kitchen, it
ruled that the search of the bedrooms was unlawful
because “[t]here was no justification for a sweep of

those places and things in which “unseen third | gch remote areas.” POV

% Mestas v. Superior Court (1972) 7 Cal.3d 537, 541, fn.2.

% See Shipley v. California (1969) 395 U.S. 818, 820 [the area that can be searched cannot be expanded “without reasonable
justification.”]; People v. Mendoza (1986) 176 Cal.App.3d 1127, 1132 [“Mendoza was taken from the bathroom into the presence
ofthe shoulder bag. Ifthe Chimelrule could be so easily satisfied, the officers would only have to force the defendant to accompany
them while they proceeded to examine the entire contents of the premises.”]; Eisemanv. Superior Court(1971) 21 Cal.App.3d 342,
350 [“The police should notbe allowed to extend the scope of [the search] by having a person under arrest move around the room
attheirrequest.”].

97 Maryland v. Buie (1990) 494 U.S. 325, 334.

% See Maryland v. Buie (1990) 494 U.S. 325, 336 [“the justification for the search incident to arrest considered in Chimel was the
threat posed by the arrestee, not the safety threat posed by the house, or more properly by unseen third parties in the house”].

% See Marylandv. Buie (1990) 494 U.S. 325, 334 [as “an incident to the arrest the officers could, as a precautionary matter and without
probable cause or reasonable suspicion [conduct a vicinity sweep]”]; US v. Ford (D.C. Cir. 1995) 56 F.3d 265, 269 [“[The vicinity
sweep] requires no probable cause or reasonable suspicion”]; U.S. v. Archibald (6™ Cir. 2009) 589 F.3d 289 [sweep inside residence
not permitted when arrest occurred at the threshold].

10 J.S. v. Gandia (2™ Cir. 2005) 424 F.3d 255, 262 [“[A] ‘protective sweep’ seems clearly to refer to a search that focuses not on the
threat posed by the arrestee, but the safety threat posed by the house, or more properly by unseen third parties in the house.”]; U.S.
v. Ford (D.C. Cir.1995) 56 F.3d 265 [under a mattress and behind a window shade were not places in which a person might be hiding].
101 See U.S. v. Lemus (9" Cir. 2009) 582 F.3d 958, 963 [search of living room was lawful because the suspect “was only partially outside
the living room when he was arrested”]; In re Sealed Case (D.C. Cir. 1998) 153 F.3d 759, 767 [“The defendant was arrested while
standing next to a chair in the bedroom. The drugs were found on that chair, and the gun was found beside it.”].

12 (D.C. Cir. 2002) 239 F.Supp.2d 1.
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Facts of the case

A police officer stopped a car that had a burned out license plate light and headlight. There were six
men in the car, including Robert Clyde Bustamonte. Only one passenger had a drivers license, and he
claimed that hisbrother ownedthe car. The officer asked thisman ifhe could search the car. The man

said, “Sure, go ahead.” Inside the car, the officer found stolen checks. Th ose checkswere admittedinto

evidence at Bustamonte’strial for possessing checks with the intent to defraud. A jury convicted
Bustamonte, and the California Court of Appeal for the First Appellate District affirmed. The court

reasonedthat consent to

search the car was given voluntarily, so evidence obtained during the search was admissible. The
California Supreme Court denied review. Bustamonte filed a petition for awrit of habeas corpus,
which the district court denied. The U.S. Court of Appeals for the Ninth Circuit reversed, holding that
consent isnot voluntaryunlessit is proven thatthe person who consentedto the search knewhe had

the right to refuse consent.

Question

(1) Did the court of appeals err when it held that the search of the car was invalid because the state
failed to show consent given with knowledge that it could be withheld?

(2) Should claims relating to search and seizure be available to a prisoner filing a writ of habeus corpus?

Conclusion
6-3 Decision for
Schneckloth Majority
Opinion by Potter Stewart

Yes, No answer. Justice Potter Stewart, writing for a 6-3 majority, reversed.

The Supreme Court held that whether consent isvoluntary can be determined

from the totality of the circumstances. It isunnecessary to prove that the
personwho gave consent knew that he had the right to refuse. The Fourth

Amendment protection against unreasonable searches and seizures does not
require a knowing and intelligent waiver of constitutional rights. Because the
Fourth Amendment claimshad no merit, the Court did not reach the second
question. Justice Lewis F. Powell also concurred, statingthat the main question

should be whether Bustamonte had a fair opportunity to raise his Fourth
Amendment claims. Chief Justice Warren E. Burger and Justice William H.
Rehnquist joined in the concurrence. Justice Harry A. Blackmun concurred,

agreeing with the majority andnotingit was unnecessary to reach the issue

discussed by Justice Powell.

122

FOR AGAINST

Stewart
White
Powell
Burger
Blackmun
Rehnquist

Douglas
Brennan
Marshall


https://www.oyez.org/courts?court=Burger%20Court
https://supreme.justia.com/cases/federal/us/412/218/
https://www.oyez.org/advocates/robert_r_granucci
https://www.oyez.org/advocates/stuart_p_tobisman

United States v. Drayton

123

PETITIONER RESPONDENT
United States Drayton
DOCKET NO. DECIDED BY
01-631 Rehnquist Court
LOWER COURT

United States Court of Appeals for the
Eleventh Circuit

CITATION

536 US 194 (2002)
ARGUED

Apr 16,

DECIDED

Jun17,

Facts of the case
Christopher Drayton and Clifton Brown were traveling on a
Greyhound bus. In Tallahassee, Florida, police officers
boarded the bus as part of a routine interdiction effort.
One of the officers worked his way from back to front,
speaking with individual passengers as he went. The officer
did not inform the passengers of their right to refuse to
cooperate. As the officer approached Drayton and Brown,
he identified himself, declared that the police were looking
for drugs and weapons, and asked if the two had any bags.
Subsequently, the officer asked Brown whether he minded
if he checked his person.
Brown agreed and a pat-down revealed hard objects
similar to drug packages in both thigh areas. When Drayton
agreed, a
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pat-down revealed similar objects. Both were arrested. A further search revealed that Drayton and Brown had
taped cocaine to their legs. Charged with federal drug crimes, Drayton and Brown moved to suppress the
cocaine on the ground that their consent to the pat-down searches was invalid. In denying the motions, the
District Court determined that the police conduct was not coercive and Drayton and Brown's consent to the
search was voluntary. Inreversing,the Court of Appeals noted that bus passengers do not feel free to
disregard officers' requests to search absent some positive indication that consent may be refused.

Question

Must police officers, while searching buses at random to ask questions and to request passengers' consent to

searches, advise passengers of their right not to cooperate?

Conclusion

6-3 Decision for United States
Majority Opinion by Anthony M.

Kennedy
No. In a 6-3 opinion delivered by Justice Anthony M. Kennedy, the Court held that the

FOR AGAINST

Fourth Amendment does not require police officers to advise bus passengers of their EZi}:ferdy g(l)r:lstzlrlrg
right not to cooperate and to refuse consent to searches. The Court reasoned that, Scalia Stevens
although the officer did not inform the defendants of their right to refuse the search, Thomas

he did request permission to search and gave no indication consent was required. 0’Conner

Moreover, the Court noted, the totality of the circumstances indicated that the Rehnquist

consent was voluntary. Justice David H. Souter, with whom Justices John Paul
Stevens and Ruth Bader Ginsburg joined, dissented. "The issue we took to review is
whether the police's examination of the bus passengers .. amounted to a
suspicionless seizure under the Fourth Amendment. If it did, any consent to search
was plainly invalid as a product of the illegal seizure,"” argued Justice Souter.
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Taking a “Second Look” at Prisoners’
Property

“[T]he items in question have been exposed to police view under unobjectionable circumstances, so
that no reasonable expectation of privacy is breached by an officer’s taking a second look . .. "~
U.S. v. Grill'

When an arrestee is booked into jail, officers or jail staff will routinely examine and
inventory most or all of his personal property. If they happen to find evidence in the
process, it will ordinarily be given to investigators or stored in an evidence room.” The
rest will be kept in a property room for safekeeping. It might sit there for days, often
months or longer.

At some point, investigators might want to take a second look at it. In many cases,
they will be looking for something specific, whether it pertains to the crime for which the
prisoner was arrested or some other crime. Oftentimes they just want to see if there is
anything with evidentiary value that was overlooked when the prisoner was booked. In
either case, the question arises: Is a warrant required?

At first glance, it might seem that a warrant would never be necessary because the
property is in the lawful possession of a law enforcement agency or detention facility.
Thus, the prisoner cannot reasonably expect his property is protected. This may, in fact,
be the view of the United States Supreme Court which made the following observation in
U.S. v. Edwards:

[[]t is difficult to perceive what is unreasonable about the police’s examining
and holding as evidence those personal effects of the accused that they
already have in their lawful custody as the result of a lawful arrest.’

While this language seems to indicate that a warrant will never be required, elsewhere
in Edwards the Court indicated that a warrant might be required in some situations,
although it did not elaborate.*

So, what's the law? As we will now explain, an analysis of Edwards and other cases
leads to the conclusion that a warrant is not required to search an item if there is
probable cause to believe it is evidence of a crime. If probable cause does not exist, a
warrant is unnecessary if, (1) the item was “subject to search” during booking, and (2)
the search was conducted in a reasonable manner.

IF PROBABLE CAUSE EXISTS
If officers have probable cause to believe that an item taken from a prisoner for
safekeeping is evidence of a crime, they may seize it without a warrant. This is essentially

1 (5™ Cir. 1973) 484 F.2d 990, 991

% See United States v. Edwards (1974) 415 U.S. 800, 804-5 [“The police were also entitled to take
from Edwards any evidence of the crime in his immediate possession, including his clothing.”].
(1974) 415 U.S. 800, 806.

* See United States v. Edwards (1974) 415 U.S. 800, 808 [“In upholding this search and seizure,
we do not conclude that the Warrant Clause of the Fourth Amendment is never applicable to
postarrest seizures of the effects of the arrestee.”].
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because a prisoner does not enjoy a reasonable expectation of privacy as to seizable
evidence of a crime that is in the lawful possession of a law enforcement agency.

The controlling case on this issue is Edwards® which resulted from the defendant’s
arrest late one night as he was attempting to break into a post office in Ohio. When
Edwards was booked, he was allowed to keep his clothing. Meanwhile, officers at the
post office determined that the burglar had unfastened a window with a pry bar and, in
the process, left “paint chips on the window sill and wire mesh screen.” Figuring that
some of the chips would probably have stuck to the perpetrator’s clothing, they gave
Edwards some jail garb and sent his clothes to the lab for analysis. As expected, the lab
found bits of paint that matched the paint at the post office.

The Ohio Court of Appeals ruled the seizure of Edwards’ clothing was unlawful
because it occurred after he had been booked. The Ohio Court of Appeals ruled the
seizure of Edwards’ clothing was unlawful because it occurred without a warrant after the
booking process had been completed. The United States Supreme Court disagreed, ruling
the search was lawful regardless of when it occurred because the officers had probable
cause. Said the Court:

It must be remembered that... the police had lawful custody of Edwards
and necessarily of the clothing he wore. When itbecame apparent that the
articles of clothing were evidence of the crime for which Edwards was being
held, the police were entitled to take, examine, and preserve them for use as
evidence, justasthey are normally permitted to seize evidence of crime when
itislawfully encountered.

Similarly, in U.S. v. Oaxaca® two men were arrested shortly after they robbed a bank
in the City of Commerce. When booked into the Los Angeles County Jail, they were
allowed to keep their shoes. About six weeks later, investigators took the shoes from
them without a warrant in order to compare them with the perpetrators’ shoes as shown
in a surveillance video. They matched.

On appeal, the defendants argued the shoes should have been suppressed because the
investigators did not have a warrant. The Ninth Circuit disagreed, saying:

Both the defendants and their shoes remained in lawful custody until the

time when the shoes were taken for use as evidence. To require a warrant
under these circumstances would be to require a useless and meaningless
formality.

IF NO PROBABLE CAUSE

If investigators lack probable cause to conduct a warrantless search of a prisoner’s
stored property, they may search it nevertheless if both of the following requirements are
met: (1) they searched only those items that were actually searched or “subject to search”
during booking or arrest; and (2) the search was conducted in a reasonable manner.

THE “SUBJECT TO SEARCH” TEST: Under the “subject to search” test, a warrant is not
required to take a second look at items that were actually observed during a search

® (1974) 415 U.S. 800.

(9" Cir. 1978) 569 F.2d 518. ALSO SEE Jackson v. State (Del. Supreme 1994) 643 A.2d 1360,
1364-5 [“When the evidentiary value of the sneakers was realized, they were properly seized as
evidence.”].
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incident to arrest or during booking, or items that could have been lawfully observed at
either time.” As the U.S. Supreme Court observed in Edwards:

[M]ost cases in the courts of appeals. .. have long since concluded that once

the accused is lawfully arrested and is in custody, the effects in his possession

at the place of detention that were subject to search at the time and place of

his arrest may lawfully be searched and seized withouta warranteven

though a substantial period of time has elapsed between the arrestand

subsequentadministrative processing, on the one hand, and the taking of the

property for use as evidence, on the other.?

Three things should be noted about the “subject to search” test. First, a second look is

permitted even though there was no “first look,” so long as officers could have taken a
first look when the suspect was booked or arrested.” Second, because officers can lawfully

7 See United States v. Edwards (1974) 415 U.S. 800, 807 [“Caruso [U.S. v. Caruso (2" Cir. 1966)
358 F.2d 184] is typical of most cases in the courts of appeals that have long since concluded that
once the accused is lawfully arrested and is in custody, the effects in his possession at the place of
detention that were subject to search at the time and place of his arrest may lawfully be searched
and seized without a warrant. . .” Emphasis added. Citations omitted.]; Illinois v. Andreas (1983)
463 U.S. 765, 771 [“[O]nce police are lawfully in a position to observe an item first-hand, its
owner’s privacy interest in that item is lost ... ” Emphasis added.]; U.S. v. Grill (5" Cir. 1973) 484
F.2d 990, 991 [“[T]he items in question have been exposed to police view under unobjectionable
circumstances, so that no reasonable expectation of privacy is breached by an officer’s taking a
second look . .. ”]; U.S. v. Johnson (9™ Cir. 1987) 820 F.2d 1065, 1072 [“Even though the officer
did not in fact at first record the serial numbers of the bills, he could have done so legitimately
without a warrant. Accordingly, we find that appellant’s expectation of privacy was significantly
reduced, and that the information obtained during the second search was admissible.”]; U.S. v.
Burnette (9™ Cir. 1983) 698 F.2d 1038, 1049 [“The contents of the purse had been fully exposed
to the police and, consequently, her expectation of privacy in the purse was necessarily reduced by
a significant degree. ... [so that] the subsequent warrantless search at the police station was
valid.”]; Lockhartv. McCotter (5" Cir. 1986) 782 F.2d 1275, 1280 [“The police had earlier, at the
time of inventory, lawfully viewed the wallet contained in Lockhart’s envelope. Because of this
earlier police inspection of his personal property, Lockhart had only a diminished expectation of
privacy with respect to the items contained in the envelope. By taking a ‘second look’ at the wallet
without first obtaining a search warrant, the police did not unduly intrude upon whatever
remaining expectation of privacy Lockhart had.”]; State v. Williams (Kan. 1991) 807 P.2d 1292,
1315 [“[The issue is] whether the law enforcement officers can go through the personal
possessions of the accused that were being held for safekeeping and seize evidence withouta
warrant under circumstances in which the officers could have and should have examined the item
seized when the defendant was first booked into jail.”]. NOTE: There is language in Edwards
indicating a warrantless search is permitted regardless of whether there was probable cause. The
Courtnoted that the prisoner’s clothes could have been searched without a warrant after booking,
“particularly in view of [not because of] the existence of probable cause linking the clothes to the
crime.” At p. 806. Emphasis added.

8 (1974) 415 U.S. 800, 807. Emphasis added. Citations omitted.]. NOTE: Elsewhere in Edwards,
the Court applied the “subject to search” principle when it noted, “Edwards was no more imposed
upon than he could have been at the time and place of the arrest or immediately upon arrival at
the place of detention.” At p. 805. Emphasis added.

° See State v. William (Kan. Supreme 1991) 807 P.2d 1292, 1318 [although there was no “first
look” of documents, a “second look” was permitted because they could have been read when they
were booked into a property locker].
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look at virtually everything in an arrestee’s possession,'’ the “subject to search”
requirement is seldom an obstacle."

Third, the “subject to search” test is actually more protective of the prisoners’ privacy
than a rule permitting a second look only if officers did, in fact, see the item during
booking or arrest. This is because such a rule would give the arresting officers and jail
staff a perverse incentive to open every container and search everything they find to
make sure that all of the prisoner’s property would be subject to a second look. As the
Ninth Circuit noted in U.S. v. Burnette

It is likely that, were we to require warrants for subsequent searches, police
officers would routinely remove all items from containers seized at the time
of the initial search and thereby insure that all items were discovered at that
time. Thus, requiring a warrant for subsequent searches would be unlikely to
provide any additional protection for individual privacy.'*

Because the courts employ a “subject to search” test, the following items are subject
to a second look without a warrant.

PROPERTY NOT INSIDE A CONTAINER: Articles that were not inside a container may be
inspected because they were not only “subject to search,” they were actually seen—
at least briefly—when they were seized, inventoried, or stored; e.g., clothing, rings,
watches, keys." As the United States Supreme Court observed, “The seizure of an
item whose identity is already known occasions no further invasion of privacy.”**

1% See Illinois v. Lafayette (1983) 462 U.S. 640, 648 [“[I]t is not unreasonable for police, as part of
the routine procedure incident to incarcerating an arrested person, to search any container or
article in his possession, in accordance with established inventory procedures.”] People v. Panfili
(1983) 145 Cal.App.3d 387, 393 [“Police have not merely a right but an affirmative duty,
statutorily defined, to safeguard the property of a prisoner.” Citing Penal Code § 1412.].

" NOTE: Defense attorneys sometimes cite two cases which they contend prohibit a warrantless
second look unless officers took a first look. One of the cases, U.S. v. Brett (5" Cir. 1969) 412 F.2d
401, 405-6 can be disposed of quickly—it is a pre-Edwards case that is contrary to Edwards. The
other case is People v. Smith (1980) 103 Cal.App.3d 840. Although Smith is still occasionally cited
by defendants, we are not aware of any case in which it was followed. There are two good reasons
for this. First, the court did not engage in any meaningful analysis of the central issue; i.e.,
whether prisoners enjoy a reasonable expectation of privacy as to items that have been taken from
them and stored in a property room for safekeeping. Second, if Smith were the law, officers could
comply with it by simply making it a practice to conduct highly intensive booking searches of all
property—looking at everything. This would not only result in a waste of police resources, it
would, as noted, result in less privacy for the prisoners. Consequently, Smith is usually either
distinguished or ignored. See People v. Bradley (1981) 115 Cal.App.3d 744, 751; People v. Davis
(2000) 84 Cal.App.4™ 390, 394 [“Smith does not stand for the broad proposition that jail inmates
retain a Fourth Amendment privacy interest in property seized upon arrest and stored in the jail
property room. On the contrary, [Smith] was based on the fact that the officers searched through a
purse and wallet in the defendant’s mother’s property for items which had not previously been
noted or whose evidentiary value had not previously been appreciated.”]; People v. Superior Court
(Gunn)(1981) 112 Cal.App.3d 970, 978, fn.2 [court notes that Smith was inconsistent with
Edwards]; People v. Panfili (1983) 145 Cal.App.3d 387, 383 [unlike Smith, officers isolated the
defendant’s property—they did not complete the booking process].

12 (9™ Cir. 1983) 698 F.2d 1038, 1049, fn.25.

13 See United States v. Edwards (1974) 415 U.S. 800, 806 [clothing]; People v. Davis (2000) 84
Cal.App.4™ 390 [ring]; People v. Bradley (1981) 115 Cal.App.3d 744, 750-1 [ring]; People v.
Remiro (1979) 89 Cal.App.3d 809, 835 [Kkeys]; People v. Superior Court (Gunn) (1980) 112
Cal.App.3d 970, 977-8 [ring]; U.S. v. Thompson (5" Cir. 1988) 837 F.2d 673, 675-6; U.S. v.
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PROPERTY INSIDE A CONTAINER: Items that were inside a container may be searched
if, (1) officers actually opened the container during booking or arrest and saw the
contents, or (2) the contents of the container were subject to search when the
prisoner was booked.”® As a practical matter, all property inside a container is
subject to a second look because, as the United States Supreme Court observed,
“[T]t is not unreasonable for police, as part of the routine procedure incident to
incarcerating an arrested person, to search any container or article in his
possession, in accordance with established inventory procedures.”*®
MANNER OF SEARCHING: As noted, a “second look” search must be conducted in a
reasonable manner. In determining whether such a search was reasonable, the courts
look at, (1) whether the property was searched more than once and, if so, whether there
was a good reason for conducting multiple searches; and (2) whether officers damaged
or destroyed property in conducting the search."’

Oaxaca (9™ Cir. 1978) 569 F.2d 518, 524 [“Both the defendants and their shoes remained in
lawful custody until the time when the shoes were taken for use as evidence. To require a warrant
under these circumstances would be to require a useless and meaningless formality.”]; U.S. v.
Caruso (2™ Cir. 1966) 358 F.2d 184; U.S. v. Turner (9™ Cir. 1994) 28 F.3d 981, 983 [“We have
held that if an initial seizure of clothing of the defendant is incident to a lawful arrest and
therefore proper, once the clothes were properly in the custody of the sheriff’s office, the clothing
could be removed or transferred without benefit of official process.”]; U.S. v. Bomengo (5" Cir.
1978) 580 F.2d 173, 175 [“In United States v. Blanton (5 Cir. 1973, 479 F.2d 327) and recently in
United States v. McDaniel (5 Cir. 1978) 574 F.2d 1224, 1226, we rejected the argument that for
Fourth Amendment purposes a governmental view subsequent to a private search constituted a
‘new search.”]; United States v. Burnette (9" Cir. 1983) 698 F.2d 1038, 1049 [“[O]nce an item in
an individual’s possession has been lawfully seized and searched, subsequent searches of thatitem,
solong as it remains in the legitimate uninterrupted possession of the police, may be conducted
without a warrant. . .. § Requiring police to procure a warrant for subsequent searches of an item
already lawfully searched would in no way provide additional protection for an individual’s
legitimate privacy interests. The contents of an item previously searched are simply no longer
private.”]; Hell’s Angels Motorcycle Corp. v. McKinley (9" Cir. 2004) 360 F.3d 930,933 [“[P]ersonal
items seized and examined by police during searches incident to a lawful arrest are not protected
from further warrantless searches by police.” Emphasis added.]. ALSO SEE Arizonav. Hicks (1987)
480 U.S. 321, 325 [“Merely inspecting those parts of the turntable that came into view during the
latter search would not have constituted an independent search, because it would have produced
no additional invasion of respondent’s privacy interest.”].

* Minnesota v. Dickerson (1993) 508 U.S. 366, 377.

15 See United States v. Edwards (1974) 415 U.S. 800, 807; Illinois v. Andreas (1983) 463 U.S. 765,
771 [“It is obvious that the privacy interest in the contents of a container diminishes with respect
to a container that law enforcement authorities have already lawfully opened and found to contain
illicit drugs.”]; United States v. Burnette (9% Cir. 1983) 698 F.2d 1038, 1049 [“The contents of an
item previously searched are simply no longer private.”]. ALSO SEE the cases cited in section
entitled “If no probable cause,” supra.

16 Illinois v. Lafayette (1983) 462 U.S. 640, 648. ALSO SEE People v. Panfili (1983) 145 Cal.App.3d
387, 393 [“Police have not merely a right but an affirmative duty, statutorily defined, to safeguard
the property of a prisoner.” Citing Penal Code § 1412.]; People v. Bradley (1981) 115 Cal.App.3d
744, 751 [“Whatever segregation the police make as a matter of internal police administration of
articles taken from a prisoner at the time of his arrest and booking does not derogate the fact of
their continued custody and possession of such articles.”].

7 See United States v. Edwards (1974) 415 U.S. 800, 808, fn.9 [Court notes that a second look
searches might be deemed unreasonable “because of their number or their manner of
perpetration.”].
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EXAMPLES
The following are examples of situations in which the courts ruled that a warrant was

not required to take a second look at a prisoner’s property:
ROBBER’S RING: After the defendant was arrested for robbing a cab driver,
investigators learned from the victim that the perpetrator was wearing a certain kind
of ring. A booking inventory showed that the defendant was wearing a ring when he
was arrested. Investigators retrieved the ring from property and showed it to the
victim, who identified it. The ring, said the court, “did not have, nor can it acquire
after booking, a vestige of privacy requiring a search warrant.”*®
ROBBER’S RING: A Sacramento bank teller noticed that the man who was robbing her
was wearing a “gold nugget ring.” When Davis was arrested for the robbery a few
days later, he had two rings in his possession. During booking, the rings were put in a
nylon bag. When an FBI agent learned that the teller had noticed that the robber was
wearing a gold ring, he asked a police detective to see if there were any rings in
Davis’s property. Checking the inventory sheet, the detective saw that the bag
contained two rings, so he opened it and seized the rings—one of which was
identified by the teller. The court ruled the warrantless seizure was lawful because the
detective “did not conduct a search but merely retrieved items, lawfully obtained,
that law enforcement knew were in its possession.”*’
RAPIST’S SHOES: After Cheatham was arrested for rape, his clothes and shoes were
“inventoried and stored in the jail’s property room.” Cheatham was also a suspect in
another rape case in which the perpetrator left shoe prints at the scene. When
investigators learned Cheatham was in custody, they obtained the shoes from the
property room without a warrant, examined the tread, and determined they matched.
In rejecting Cheatham’s argument that the shoes should have been suppressed
because the officer did not obtain a warrant, the Washington Supreme Court said,
“[O]nce an inmate’s personal effects have been exposed to police view in a lawful
inventory search and stored in the continuous custody of the police, the inmate no
longer has a legitimate expectation of privacy in the items free of further government
intrusion.”*
KEYS: Thompson was arrested in Texas on drug charges. During booking, officers
seized some keys, among other things. Several days later, an FBI agent went to the
jail and arrested Thompson for stealing dynamite. The agent was aware that some
keys had been booked into property, so he inspected them and, as the result,
determined they opened a storage unit in which the dynamite had been found. The
court ruled the agent did not need a warrant to inspect the keys, noting, “[The FBI
agent was] not searching personal effects based on mere hunches that something of
evidentiary value might be found. The police officer who had arrested Thompson had

8 pPeople v. Bradley (1981) 115 Cal.App.3d 744, 751. ALSO SEE People v. Rivard (Mich.App. 1975)
230 N.W.2d 6, 8 [“Once the ring had been exposed to police view under unobjectionable
circumstances and lawfully taken by the police for safekeeping, any expectation of privacy with
respect to that item had at least partially dissipated so that no reasonable expectation of privacy
was breached by Detective Van Alstine taking a ‘second look.”].

19 people v. Davis (2000) 84 Cal.App.4™ 390, 394-5.

20 State v. Cheatham (Wash. 2003) 81 P.3d 830, 836. ALSO SEE State v. Jellison (Mont. Supreme
1989) 769 P.2d 711 [robbery suspect’s shoes that were booked into property were taken to
robbery scene and compared with a shoe print on the counter].
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already informed the federal agent about the keys. The agent’s particularized search
for the keys did not require a warrant.”*

KEYS: Two Symbionese Liberation Army members, Little and Remiro were arrested by
Concord police for the murder of Oakland Schools Superintendent Marcus Foster.
During booking, officers removed a set of keys from each of them. Later that day, the
keys were turned over to an Oakland police officer who determined they opened the
locks on some buildings connected to the SLA. In ruling the keys were seized lawfully,
the Court of Appeal noted that an arrestee’s personal effects “like his person itself, are
subject to reasonable inspection, examination, and test.”*

BAIT MONEY: After arresting Westover, detectives in Kansas City searched him and
found $621 which was later put into an envelope and stored in the police property
room. Because Westover was also a suspect in two Sacramento bank robberies,
officers later examined the money without a warrant and determined that some of the
bills had been taken in the Sacramento holdup. In ruling a warrant was not required,
the Ninth Circuit observed, “In taking the money, no one would suggest that at that
instant a search warrant would be required to list the numbers on the bills. Thus, a
search warrant to again look at the money already in police custody does not make
sense.”?

ROBBER’S CLOTHES: Earls was arrested on an unspecified Vehicle Code violation and
booked into jail. During booking, his clothing “was confiscated.” Several days later,
FBI agents determined that Earls was a suspect in a Sacramento bank robbery. An
agent obtained Earls’ clothing and sent it to the FBI lab for analysis. The lab found
fibers that linked Earls to the robbery. Court: “During their period of police custody
an arrested person’s personal effects, like the person itself, are subject to reasonable
inspection, examination, and test.”**

MURDERER’S RING: LAPD detectives had probable cause to arrest Phillip Gunn for
murder. When they learned that a man named Phillip Gunn was in jail on a cocaine
possession charge they went there to see if the prisoner was the Gunn they were
looking for. Gunn’s property had been stored in a transparent plastic bag. Inside the
bag, they could see a ring which they apparently realized was similar to the ring worn
by the murder victim. Before confirming that the prisoner was the murder suspect,
they opened the bag and seized the ring. Later, they showed it to the victim’s wife who
positively identified it. Said the court: “What the homicide investigators did in

this case cannot be classified as either a search or a seizure within the meaning of the
Fourth Amendment. The ring was lawfully in the custody of the police. Its storage in
the plastic property bag was purely for convenience and safekeeping. No expectation

21 U.S.v. Thompson (5" Cir. 1988) 837 F.2d 673. ALSO SEE U.S. v. Grill (5™ Cir. 1973) 484 F.2d
990.

22 people v. Remiro (1979) 89 Cal.App.3d 809, 835 [quoting from People v. Rogers (1966) 241
Cal.App.2d 384, 389-90.

2 U.S. v. Westover (9" Cir. 1968) 394 F.2d 164, 165. ALSO SEE U.S. v. Jenkins (2™ Cir. 1974) 496
F.2d 57, 73 [“[O]nce the money had been lawfully taken by the police for safekeeping Wilcox no
longer could reasonably expect any privacy with respect to the serial numbers.”]; U.S. v. Johnson
(9" Cir. 1987) 820 F.2d 1065, 1072 [bait money]; U.S. v. Burnette (9" Cir. 1983) 698 F.2d 1038,
1049 [bait money]; Evaltv. U.S. (9™ Cir. 1967) 382 F.2d 424, 427 [bait money]; People v. Panfili
(1983) 145 Cal.App.3d 387, 393-4 [bait money].

* people v. Earls (1980) 109 Cal.App.3d 1009, 1012.
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of privacy was involved. The ring was no more in a place of privacy than if the
booking officer had left it on the counter of the booking desk.”*

ADDRESS BOOK: A Scottsdale police officer arrested Holzman for using a stolen credit
card in a department store. During a search incident to the arrest, the officer found an
address book. He opened the book and noted it contained “a bunch of names and
numbers,” but he did not read any of the entries. The address book was subsequently
placed with Holzman’s other property in the jail property room. As the investigation
continued, the officer developed probable cause to believe that Holzman was involved
in widespread credit card scam. Consequently, he went back to the jail and took a
closer look at the entries in the address book and discovered incriminating evidence.
Said the court, “[T]he arresting officer legitimately examined the address book during
the valid arrest of Holzman, and determined that it contained ‘a bunch of names and
numbers.’ At that point appellant’s expectation of privacy in the contents of the book
was significantly diminished.”*®

25 people v. Superior Court (Gunn)(1981) 112 Cal.App.3d 970, 977. ALSO SEE People v. Richards
(1. Supreme 1983) 445 N.E.2d 319 [officers lawfully seized necklace, having probable cause to
believe the defendant had taken it in a burglary].

26 U.S. v. Holzman (9™ Cir. 1989) 871 F.2d 1496. ALSO SEE State v. William (Kan. 1991) 807 P.2d
1292, 425-6 [officers lawfully seized and read a document taken from the defendant and placed in
storage even though the document was not read when the defendant was booked].
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Searches and Detentions on School
Grounds

“[D]rug use and violent crime in the schools have become major social problems.”*

There are very few things that virtually everyone agrees on. But here’s one:
Schools are places in which the students must be safe.” School safety is not only
essential for the students’ physical and emotional health, it is necessary in order to
create an
environment in which students can learn. As the California Supreme Court observed,
“Teaching and learning cannot take place without the physical and mental well-being of
the students.”® To put it another way, “Without first establishing discipline and
maintaining order, teachers cannot begin to educate their students.”*

An important part of this effort is eliminating drugs and weapons from school
grounds. Another is keeping people off school property if they have no legitimate reason
for being there. One of the difficulties in accomplishing these objectives is that they often
require searches and detentions of students and others. And this can be dangerous.

As a result, many school districts now have their own police departments staffed by
sworn officers.® Another significant development is the school resource officer program in
which law enforcement officers are assigned to work closely with school administrators.
Over the years, these officers have become invaluable because they provide both an
authoritative presence and a wealth of specialized knowledge on how to detect and
combat crime on school grounds.

The courts have also assisted in this effort. As we will explain in this article, they have
determined that it has become necessary to ease the restrictions on searches and
detentions that occur on school grounds. As the court pointed out in People v. Randy G.:

[School officials] must be permitted to exercise their broad supervisory and
disciplinary powers, without worrying that every encounter with a student will
be converted into an opportunity for constitutional review.®

! New Jersey v. T.L.O. (1985) 469 U.S. 325, 339.

2See Cal. Const, art. I, § 28(c) [“All students and staff of public primary, elementary, junior high
and senior high schools have the inalienable right to attend campuses which are safe, secure, and
peaceful.”].

* People v. William G. (1985) 40 Cal.3d 550, 563.

* People v. Randy G. (2001) 26 Cal.4™ 556, 562.

> See Ed. Code § 38001. ALSO SEE People v. Randy G. (2001) 26 Cal.4™ 556, 562 [“California
fulfills its obligations [for campus security] by requiring each school board to establish rules and
regulations to govern student conduct and discipline (Ed. Code § 3529) and by permitting the
local district to establish a police or security department to enforce those rules. (Ed. Code §
38000.)].

®(2001) 26 Cal.4™ 556, 566. ALSO SEE New Jersey v. T.L.0. (1985) 469 U.S. 325, 340 [“It is
evident that the school setting requires some easing of the restrictions to which searches by public
authorities are ordinarily subject.”]; Wofford v. Evans (4™ Cir. 2004) 390 F.3d 318, 321 [“School
officials must have the leeway to maintain order on school premises and secure a safe
environment in which learning can flourish.”].
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Searches on school grounds

School officers may search students and their property on school grounds if they have
reasonable suspicion that the search will turn up evidence of a crime or a violation of
school rules.” As the United States Supreme Court explained:

Under ordinary circumstances, a search of a student by a teacher or other school
official will be justified at its inception when there are reasonable grounds for
suspecting that the search will turn up evidence that the student has violated or
is violating the law or the rules of the school.®

Because only reasonable suspicion is required, a search will be upheld even though
the probability of finding evidence is “considerably less” than a preponderance of the
evidence; i.e., considerably less than a 50% chance.” On the other hand, a search would
be unlawful if it was based on “mere curiosity, rumor, or hunch.”*’

Not surprisingly, searches for weapons are especially likely to be upheld because, as
the Fourth Circuit observed, “Weapons are a matter with which schools can take no
chances.”™ For example, in People v. Alexander B.** the dean of students at a high school
in Los Angeles and two officers with the school’s police force were trying to defuse an
encounter between the members of two gangs on the school grounds. As the tension
mounted, one of the participants said, “Don’t pick on us. One of those guys has a gun.” As
he said this, he gestured toward five or six students who had been standing around,
“yelling and making gang signs.” Upon hearing this, the dean told an officer to “check the
group over there. One of them is supposed to have a weapon.” When the officer ordered

7 See People v. William G. (1985) 40 Cal.3d 550, 562 [“[T]he unique characteristics of the school
setting require that the applicable standard be reasonable suspicion.”]; People v. Bobby B. (1985)
172 Cal.App.3d 377, 381 [“[T]he legality of a search of a student should depend simply on the
reasonableness, under all the circumstances, of the search.”]; People v. Lisa G. (2005) 125
Cal.App.4™ 801, 806 [“Ordinarily, a search of a student by a teacher or other school official will be
justified at its inception when there are reasonable grounds for suspecting the search will disclose
evidence the student has violated or is violating the law or school rules”; student’s disruptive
behavior did not provide grounds to search her purse]; People v. Cody S. (2004) 121 Cal.App.4™
86; People v. Joseph G.(1995) 32 Cal.App.4™ 1735; People v. Guillermo M. (1982) 130 Cal.App.3d
642 [pat search for suspected knives].

8 New Jersey v. T.L.0. (1985) 469 U.S. 325, 341.

? See United States v. Sokolow (1989) 490 U.S. 1, 7 [“That level of suspicion is considerably less
than proof of wrongdoing by a preponderance of the evidence.”]; Illinois v. Wardlow (2000) 528
U.S. 119,123 [“[R]easonable suspicion’ is a less demanding standard than probable cause and
requires a showing considerably less than preponderance of the evidence.”]; United Statesv. Arvizu
(2002) 534 U.S. 266, 274; Richards v. Wisconsin (1997) 520 U.S. 385, 394 [“This showing [for
reasonable suspicion] is not high”]; Alabama v. White (1990) 496 U.S. 325, 330 [“Reasonable
suspicion is a less demanding standard than probable cause not only in the sense that reasonable
suspicion can be established with information that is different in quantity or content than that
required to establish probable cause, butalso in the sense that reasonable suspicion can arise from
information that is less reliable than that required to show probable cause.”].

1% See People v. William G. (1985) 40 Cal.3d 550, 564 [“[A] search of a student by a public school
official is unlawful if predicated on mere curiosity, rumor, or hunch.”].

! Wofford v. Evans (4™ Cir. 2004) 390 F.3d 318, 328. ALSO SEE People v. Alexander B. (1990) 220
Cal.App.3d 1572, 1577 [“Of greater importance is the fact that the gravity of the danger posed by
possession of a firearm or other weapon on campus was great”]; People v. Guillermo M. (1982)

130 Cal.App.3d 642 [pat search for suspected knives].

12(1990) 220 Cal.App.3d 1572. ALSO SEE People v. Bobby B. (1985) 172 Cal.App.3d 377.
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the students to sit on the curb, one of them, Alexander, started to walk off. The officer
wrestled him to the ground and, in the process, spotted the handle of a machete under
his clothing. After Alexander was handcuffed, the officer reached in and seized the
weapon.

On appeal, Alexander contended that the officer did not have reasonable suspicion to
search him because, (1) only one of the five or six students in the group was alleged to
have a gun (so there was only about a 20% chance that he was the one), and (2) there
was no reason for the officer to believe that the student who made the allegation was
reliable. But the court rejected the argument, pointing out that one of the circumstances
that can be properly considered is the potential for violence if officers neglected to act.
Said the court, “Here, suspicion was focused on a group of five or six students. Given the
potential danger to students and staff which would have resulted from inaction, a
weapons search of the several accused students was reasonable.”

Similarly, in People v. Joseph G."* a high school vice-principal in Spring Valley,
California received a phone call from a parent who said that her son had been attending a
high school football game a few days earlier when saw another student, Joseph G.,
carrying a handgun. The next morning, the vice-principal and a campus security officer
searched Joseph's locker and found a handgun in his backpack. In upholding the search,
the court noted, “The fact the mother named a particular student, apparently identified
herself, and was a citizen-informant are all factors which weigh in favor of investigating
the truth of her accusation by the minimal intrusion on Joseph's privacy of opening his
locker, particularly when weighed against the gravity of the danger posed by possession
of a firearm or other weapon on campus.”

Furthermore, although the caller did not know where the gun was located, the court
noted that the locker was a logical place to look for it because a student who carries a
weapon to school will probably keep it there or on his person. Thus, the court ruled the
vice-principal had sufficient grounds to believe that a gun was located in Joseph'’s
backpack.

As noted, a search is permitted even if its purpose was to investigate a violation of a
school rule. For example, in New Jersey v. T.L.0.** the United States Supreme Court ruled
that a vice-principal’s search of a high school student’s purse for cigarettes was lawful
because the student had been caught smoking in a lavatory in violation of school rules.

Detentions on school grounds

The requirements for detaining students on school grounds are even less demanding
than those for searches. In fact, neither probable cause nor reasonable suspicion is
required. Instead, the only requirement is that the detention must not have been
conducted for some arbitrary or capricious reason, or for the purpose of harassment."

13(1995) 32 Cal.App.4™ 1735. COMPARE People v. Lisa G. (2005) 125 Cal.App.4™ 801, 807
[“Mere disruptive behavior does not authorize a school official to rummage through his or her
students’ personal belongings.”].

14 (1985) 469 U.S. 325.

15 See Peoplev. Randy G. (2001) 26 Cal.4"™ 556, 567 [“[D]etentions of minor students on school
grounds do not offend the Constitution, so long as they are not arbitrary, capricious, or for the
purposes of harassment.”]. NOTE: Although the officer who detained Randy was not a school
resource officer or district police officer, and although the court stated it was not ruling on
whether sworn officers could make suspicionless detentions (atfn.3), the court seemingly
disposed of the issue when it observed that the “mere detention and questioning of a student



The reason for such an undemanding requirement is that school officials must be able
to address safety and misbehavior concerns on school grounds without undue delay. In
addition, detentions of students on school grounds are relatively unintrusive because a
student’s freedom of movement is necessarily restricted simply by virtue of being on
school property. As the California Supreme Court observed:

While at school, a student may be stopped, told to remain in or leave a
classroom, directed to go to a particular classroom, given an errand, sent to
study hall, called to the office, or held after school. Unlike a citizen on the street,
a minor student is subject to the ordering and direction of teachers and
administrators.'®

Consequently, a student may be detained for merely violating a school rule. For
example, in People v. William V."” a school resource officer at Hayward High School saw
that a student named William “had a neatly folded red bandanna hanging from the back
pocket of his pants.” This caught the officer’s attention because, as he testified, colored
bandannas “commonly indicate gang affiliation” and are therefore not permitted on
campus.

Furthermore, he explained that the manner in which the bandanna was folded and
hanging from the pocket indicated to him that “something was about to happen or that
William was getting ready for a confrontation.” The officer’s suspicions were heightened
when, as William made eye contact with him, he “became nervous and started pacing,”
and he began “trembling quite heavily, his entire body, especially his hands, his lips, his
jaw.” At that point, the officer detained William, seized the bandanna, and pat searched
him. In the course of the search, he found a knife.

William contended the detention was unlawful because the officer did not have
reasonable suspicion to believe he was committing a crime. It didn’t matter, said the
court, because “William's violation of the school rule prohibiting bandannas on school
grounds justified the initial detention.”*®

As for detaining non-students, it appears that reasonable suspicion is still required.
Even so, a non-student can be detained during school hours to confirm he has registered
with the office as required by law."”” He may also be detained after school hours to
confirm he has a legitimate reason for being there. For example, in People v. Joseph F.*°
an assistant principal and resource officer at a middle school in Fairfield saw Joseph, a
high school student, on campus at about 3 p.M. At the request of the assistant principal,
the officer tried to detain him to determine whether he should be arrested for being an
unregistered visitor on campus during school hours in violation of Penal Code § 627.2.
But Joseph refused to stop, and the officer had to forcibly detain him. As the result,

135

constitutes a more limited intrusion than a search of his person and effects.” Quoting from In re
D.E.M. (1999) 727 A.2d 570, 577, fn.18]. ALSO SEE Wofford v. Evans (4™ Cir. 2004) 390 F.3d

318, 326 [“The facts of T.L.O. involved only a search. But the policies underlying that decision
easily supports its extension to seizures of students by school officials.” Citations omitted.].

16 people v. Randy G. (2001) 26 Cal.4™ 556, 563.

7.(2003) 111 Cal.App.4™ 1464.

8 NOTE: The court summarily ruled the pat search was lawful, noting, “In light of William’s bulky
clothes, [the officer] reasonably lifted William'’s jacket to search his waistband.”

19 See Penal Code § 627.2

20 (2000) 85 Cal.App.4™ 975.
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Joseph was arrested for battery on a peace officer engaged in the performance of his
duties.

On appeal, Joseph argued that the officer was not acting in the performance of his
duties because school hours had ended an hour earlier. The court responded that the
detention of a high school student on a middle school campus is plainly lawful, if only to
ascertain whether he has a legitimate reason for being there. Said the court, “[S]chool
officials, or their designees, responsible for the security and safety of campuses should
reasonably be permitted to detain an outsider for the limited purpose of determining such
person’s identity and purpose regardless of ‘school hours.”

Searches and detentions by police officers

There had been some uncertainty as to whether the less-restrictive rules pertaining to
school searches and detentions apply when they were conducted by, or “at the behest of,”
school resource officers or school district police officers, as opposed to unsworn school
security officers.”! This uncertainty was, however, eliminated by the Court of Appeal in
People v. William V.** Said the court:

We see no reason to distinguish for this purpose between a non-law enforcement
security officer and a police officer on assignment to a school as a resource
officer.

The court added that requiring sworn officers to work under different—more
demanding—rules than unsworn security officers would make no sense because it would
“focus on the insignificant factor of who pays the officer’s salary, rather than on the
officer’s function at the school and the special nature of the public school.”

Moreover, it is apparent that school resource officers and district police officers have
been specially designated by school administrators to discharge certain duties that, while
they could be undertaken by school administrators and teachers, are better suited for law
enforcement officers with special training and experience.?”® Thus, in discussing this issue,
the Wisconsin Supreme Court observed:

% See New Jersey v. T.L.0. (1985) 469 U.S. 325, 341, fn.7 [Court expresses “no opinion” on “the
appropriate standard for assessing the legality of searches conducted by school officials in
conjunction with or at the behest of law enforcement agencies”]; People v. Alexander B. (1990)
220 Cal.App.3d 1572, 1577, fn.1 [“Since the search of appellant and his companions was
undertaken by police at the request of a school official, we need not consider the appropriate
standard for assessing the legality of searches undertaken by school officials at the behest of
police.”].

?2(2003) 111 Cal.App.4™ 1464. ALSO SEE Wofford v. Evans (4™ Cir. 2004) 390 F.3d 318, 327
[“But when a student is suspected of also breaching a criminal law, both school officials and law
enforcement officers may proceed under the lesser standards”].

% ALSO SEE Cal. Ed. Code §38000(a) [“It is the intention of the Legislature in enacting this
section that a school district police or security department is supplementary to city and county law
enforcement agencies and is not vested with general police powers.”]; People v. Randy G. (2001)
26 Cal.4™ 556, 568 [“If we were to draw the distinction urged by the minor, the extent of a
student’s rights would depend not on the nature of the asserted infringement but on the
happenstance of the status of the employee who observed and investigated the misconduct.”];
Wofford v. Evans (4™ Cir. 2004) 390 F.3d 318, 327 [“Law enforcement officers, not school
administrators, have a particular expertise in safely retrieving hidden weapons.”]; People v.
Dilworth (1996) 169 111.2d 195; Hussan v. Lubbock Indep. School Dist. (5™ Cir. 1995) 55 F.3d 1075,
1080 [“Nor do we perceive anything in [juvenile probation officer] Atkins' role as a Center
employee, or his actions in this incident, that warrants the application of a different standard to



Were we to conclude otherwise, our decision might serve to encourage teachers
and school officials, who generally are untrained in proper pat down procedures
or in neutralizing dangerous weapons, to conduct a search of a student
suspected of carrying a dangerous weapon on school grounds without the
assistance of a school liaison officer or other law enforcement official.**

It should be noted that school resource officers and district police officers, as well as
school administrators, are “state actors” for purposes of determining the lawfulness of
searches and seizures on public school grounds.”” Thus, as we discussed in the
accompanying article “Searches by Civilians and Police Agents,” evidence and statements
obtained by them in violation of the Fourth Amendment may be suppressed.
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his conduct. He acted at the behest of school officials and at all times his control over Hassan
remained subject to the direction of Thomas and Williams.”].

2% State v. Angelia D.B. (1997) 564 N.W. 682, 690.

%5 See New Jersey v. T.L.0. (1985) 469 U.S. 325, 336-7 [“In carrying out searches and other
disciplinary functions pursuant to such policies, school officials act as representatives of the State
[and cannot claim] immunity from the strictures of the Fourth Amendment.”]; In re William G.
(1985) 40 Cal.3d 550, 561 [“[P]ublic school officials are governmental agents within the purview
of [the Fourth Amendment].”]; People v. Alexander B. (1990) 220 Cal.App.3d 1572, 1576 [“State
and federal constitutional prohibitions against unreasonable searches and seizures apply to the
actions of public school authorities as well as law enforcement officers.”].
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Workplace Searches

"Within the workplace context, this Court has recognized that employees may have a reasonable
expectation of privacy against intrusions by police."

The United States Supreme Court(1)

Evidence of a crime will sometimes be located in a suspect's office, desk, file cabinet, computer, locker or
other area at his or her workplace. In such cases, officers need to know how they can legally obtain the
evidence. Do they need a warrant? Can the suspect's employer consent to the search? If so, what is the
permissible scope of the search? [s the evidence admissible if the employer comes in on his own and turns
it over to officers? These are some of the issues we will discuss in this article.

As we will explain, the rules regarding the admissibility of evidence obMtained in the workplace depend
mainly on who conducted the search. Was it a private employer, a governmental agency, or a law
enforcement officer?

SEARCHES BY PRIVATE EMPLOYERS

In some cases an employer will discover evidence of a crime in an employee's desk, computer, or other
location in the workplace. This may occur inadvertently or as the intentional result of a search. In any event,
if the employer seizes the evidence and turns it over to police, the question arises: Is the evidence

admissible in court?

The answer is as follows: The evidence will be admissible if, (1) the suspect's employer was a private
company or individual, not a governmental agency; and (2) the employee who conducted the search did so
on his own initiative with absolutely no police involvement. As the United States Supreme Court pointed
out, the exclusionary rule Ais wholly inapplicable to a search or seizure, even an unreasonable one,
effected by a private individual not acting as an agent of the Government or with the participation or
knowledge of any governmental official."(2)

On the other hand, the evidence will be suppressed if an officer or other government employee requested,
planned, or facilitated the search.(3)

Re-opening closed containers

If a private employer discovers evidence and turns it over to police, another legal issue may arise: If the
evidence is in a container or is otherwise not in plain view when it was handed to officers, is a warrant
required before officers may open the container?

The answer is that a warrant is required if the officers' act of opening the container permits them to see
something that had not been observed previously by the employer. But a warrant is not required if the
evidence, although not in plain view when it was received by officers, had been observed previously by the
employer.(4)
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For example, in United States v. Jacobsen(5) a cardboard box that was being shipped by Federal Express
was accidentally torn by a forklift. When workers opened the package to examine its contents to prepare
an insurance report they found a "tube" about ten inches long covered by duct tape. The workers cut open
the tape and found four zip-lock plastic bags containing white powder. Suspecting drugs, the workers
notified the DEA. Before the agents arrived, however, the FedEx workers put the plastic bags back in the
tube and re-packaged the tube in the cardboard box. When agents arrived, they opened the box and the
tube, then extracted some of the powder to conduct a field test which came back positive for cocaine.

The United States Supreme Court ruled the agents acted lawfully when they re-opened the tube and
examined the powder because it had already been observed by FedEx workers. Said the Court, "[TThe
removal of the plastic bags from the tube and the agent's visual inspection of their contents enabled the
agent to learn nothing that had not previously been learned during the private search. It infringed no
legitimate expectation of privacy and hence was not a >search' within the meaning of the Fourth
Amendment."

The Court also ruled that agents did not need a warrant to conduct a field test of suspected drugs that are
in their lawful possession because, "A chemical test that merely discloses whether or not a particular
substance is cocaine does not compromise any legitimate interest in privacy."

Later, the California Court of Appeal ruled that if the field test confirms the substance was an illegal drug, a
warrant would not be required to test the substance in a laboratory.(6) If, however, the field test was
negative or inconclusive, laboratory testing is permitted only if officers obtain a warrant.(7)

SEARCHES BY GOVERNMENT EMPLOYERS

Special rules apply to searches that were made by government employers, such as a city, county, or state.
This is because the Fourth Amendment governs searches made by public employees.(8) Consequently,
evidence obtained as the result of a warrantless search will usually be suppressed, except in three
situations:

(1) No reasonable expectation of privacy: The employee did not have a reasonable expectation of
privacy in the place or thing that was searched.

(2) Reasonable suspicion: There was reasonable suspicion that evidence of work-related misconduct
would be found in the place or thing that was searched; the place or thing that was searched was part of
the "workplace"; and the search was reasonable in scope.

(3) Consent: The employee consented to the search.

No reasonable expectation of privacy

Evidence discovered by a government employee will not be suppressed if the suspect-employee did not

have a reasonable expectation of privacy in the place or thing that was searched.(9) In determining
whether a reasonable expectation of privacy existed in the workplace, the following principles apply:
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Personal items: Employees will generally have a reasonable expectation of privacy in their personal effects
in the workplace, such as purses, luggage and briefcases.(10) As the United States Supreme Court
observed, "Not everything that passes through the confines of the business address can be considered part
of the workplace context. An employee may bring closed luggage to the office prior to leaving on a trip, or a
handbag or briefcase each workday. While whatever expectation of privacy the employee has in the
existence and the outward appearance of the luggage is affected by its presence in the workplace, the
employee's expectation of privacy in the contents of the luggage is not affected in the same way."(11) Thus,
evidence obtained as the result of a public employer's warrantless search of such items will almost always
be suppressed.

Property owned by the employer: An employee may also have a reasonable expectation of privacy as to
some non-personal effects in the workplace, such as the employee's office, file cabinet, desk, and computer.
There are, however, circumstances in which an employee could not reasonably expect privacy in such an
area or thing, in which case the evidence would be admissible. Those circumstances are as follows:

Usual practices and procedures: An employee's expectation that items in the workplace would not be
searched or observed may be unreasonable as the result of office practices and procedures. As the United
States Supreme Court observed, "The operational realities of the workplace may make some employees'
expectations of privacy unreasonable ... Public employees' expectations of privacy in their offices, desks,
and file cabinets ... may be reduced by virtue of actual office practices and procedures. .

.."(12) For example, if workers or supervisors regularly enter the employee's office to retrieve files from a
file cabinet, it would probably be unreasonable for the employee to expect that items in the file cabinet
would remain private.(13)

Plain view: It would usually be unreasonable for an employee to expect privacy as to items out in the open
in his office, especially if such items were observed by a supervisor or fellow employee. This is because, as
the United States Supreme Court noted, "An office is seldom a private enclave free from entry by
supervisors, other employees, and business and personal invitees. Instead, in many cases offices are
continually entered by fellow employees and other visitors during the workday for conferences,
consultations, and other work-related visits."(14)

Reasonable suspicion

A warrantless search of a public employee's workplace, including areas in which the employee had a
reasonable expectation of privacy, is permitted if the following three requirements are met:

(1) Reasonable suspicion: There was reasonable suspicion to believe the search would result in the
discovery of evidence pertaining to work-related misconduct.(15) Under such circumstances, probable
cause is not required because, as the United States Supreme Court explained, "Public employers have an
interest in ensuring that their agencies operate in an effective and efficient manner, and the work of these
agencies inevitably suffers from the inefficiency, incompetence, mismanagement, or other work-related
malfeasance of its employees."(16)
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Consequently, the court ruled that "public employer intrusions on the constitutionally protected privacy
interests of government employees for noninvestigatory, work-related purposes, as well as for
investigations of work-related misconduct, should be judged by the standard of reasonableness."

(2) Search of "workplace": A warrantless search based on reasonable suspicion is permitted only if the
area or thing that was searched was located on the "workplace.” Otherwise, a search warrant based on
probable cause will be required. What does the term "workplace" mean in this context? According to the
United States Supreme Court, the workplace "includes those areas and items that are related to work and
are generally within the employer's control. At a hospital, for example, the hallways, cafeteria, offices,
desks, and file cabinets, among other areas, are all part of the workplace."(17) On the other hand, an
employee's personal effects, such as a purse, briefcase, or luggage, are not part of the workplace merely
because they were on the premises when the search was conducted.(18)

(3) Search was reasonable in scope: The search must not have been unduly intrusive.(19) Or, in the words
of the U.S. Court of Appeals, "The search will be permissible in its scope when the measures adopted are
reasonably related to the objectives of the search and not excessively intrusive in light of the nature of the
misconduct."(20)

POLICE SEARCHES

Law enforcement officers may conduct a search of a suspect's workplace if the search was authorized by a
warrant based on probable cause or the search was authorized by the terms of the employee's parole or
probation.(21) As we will now discuss, a police search may also be based on two other legal theories:

(1) The employee had no reasonable expectation that officers would not see or discover the evidence.

(2) Officers obtained consent to search from the employee or the employer.
No reasonable expectation of privacy

An employee cannot challenge the search of a place or thing in which he has no reasonable expectation
that law enforcement officers would not see or discover the item seized.

Note, however, there is a significant difference between an employee's reasonable expectation that his
employer would not invade a certain area versus the employee's reasonable expectation that the area
would not be invaded by law enforcement officers.(22)Thus, while it might be unreasonable for an
employee to expect that his employer would not look through his desk or files, it might be entirely
reasonable for the employee to expect that such things would not be searched by law enforcement officers
without a warrant.

Employee consents to search

The suspect may consent to a police search of those places and things in the workplace over which he has
joint access or control.(23) The suspect may not, however, authorize a search of any other places or things
in the workplace. Like any consent search, the following requirements must be met:
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(1) Express or implied consent: The employee expressly or impliedly consented to the search.(24)
(2) Voluntary consent: The consent was voluntary, not the result of coercion.(25)

(3) Search within scope of consent: Officers searched only those places and things they reasonably
believed the employee authorized them to search.(26)

Employer consents to search

An employer may voluntarily give officers consent to search places and things in the workplace over which
the employer has joint access or control for most purposes.(27) Areas and things over which such access
and control usually exist include common areas that are generally used by, or accessible to, some or all
employees. This would include conference rooms, file rooms, libraries, kitchens, and rest rooms.(28)

It would also include places and things that are used primarily by the employee if the employer, as a
matter of actual practice, retained and exercised the right to access or control the place or thing.(29) In
other words, joint access or control may exist when the employer has sufficient mutual use of the property
for most purposes so that it reasonably appears the employer had the authority to permit the search in his
own right.(30)

Note that an employer does not have "joint access or control” merely because he owns or is able to access
the area or thing that was searched.(31) Nor does common authority exist merely because the employer
has a key or master key that allows him access.(32)

Instead, what counts is whether the employee had exclusive access or control, or whether the employer
regularly or at least occasionally used or accessed the place or thing so that it can be fairly said that the
employee lacked exclusive control. For example, an employer will probably not have joint access or
control over a desk or file cabinet in the employee's office which is used exclusively by the employee.(33)

In some cases, officers have obtained consent to search from an employer who they believed could consent
to the search, but they later learn that the employer did not, in fact, have joint access or control over the
place or thing that was searched. Does this invalidate the search? It depends on whether the employer was
a private employer or government agency.

Private employers: If the employer was a private individual or company, a consent search will be upheld if
the officers reasonably believed the employer had joint access or control for most purposes (also known
as "common authority") over the place or thing that was searched.(34) In other words, the issue here is
not whether the employer actually had such authority but whether the officers reasonably believed he
did.(35)

Governmental agencies: Because governmental agencies are subject to Fourth Amendment restraints,
consent from a public employer will be valid only if the public employer did, in fact, have joint access and
control over the area or thing searched.(36) In other words, an officer's reasonable but mistaken belief
that the employer could consent to the search would be insufficient.
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Maryland v. Buie

PETITIONER RESPONDENT

M aryland Jerome Edward Buie
LOCATION

Buie Residence

DOCKET NO. DECIDED BY
88-1369 Rehnquist Court

LOWER COURT
Maryland Court of Appeals
CITATION

494 US 325 (1990) AJ D] VO[ CAKTES]
ARGUED on behalf of the Respondent
Dec_ 4,
Decided Lawrence S. Robbins
Eignztg’dlggo on behalf of the United States as amicus
June 5, 1989 curiae, supporting the Petitioner

! Dennis M. Sweeney

Facts of the case on behalf of the Petitione

On February 3, 1986, two men robbed a Godfather’s Pizza in
Prince George’s County, Maryland. One of the men was wearing
ared running suit. Later that day, the police obtained warrants for the arrest of Jerome Edward Buie and Lloyd
Allen and put Buie’s house under surveillance. On February 5, the police arrested Buie in his house. Police
found him hiding in the basement. Once Buie emerged and was handcuffed, an officer went down to
determine if there was anyone else hiding. While in the basement, the officer saw a red running suit in plain
view and seized it as evidence. The trial court denied Buie’s motion to suppress the running suit evidence,
and he was convicted. The Court of Special Appeals of Maryland affirmed the trial court’s denial of the motion.
The Court of Appeals of Maryland reversed.
Question
Does the Fourth Amendment prevent police officers from making a “protective sweep” at the site of an in-
home arrestif they do not believe themselves or others to be in immediate danger?

Conclusion
7-2 Decision for Maryland
Majority Opinion by Byron R. White

No. Justice Byron R. White delivered the opinion of the 7-2 majority. The Court held
that the potential risk to police officers of another person on the arrest site must be Stevens Marshall
weighed against the invasion of privacy. Because the arrest in this case happened Kennedy  Brennan
in the suspect’s home, the officer was put at even greater riskbecause of the Scalia

possibility of an ambush. This risk justified the protective sweep. The Court also Blackmun

held that a protective sweep was meanttobe a cursory one, and notan in-depth O’Conner

search of the premises that would require a specific warrant. Rehnquist

In his concurring opinion, Justice John Paul Stevens wrote that the state has the White

burden to prove that the search was protective in nature. He argued that the state
must showthat the officers had a “reasonable basis” for believing that there was a
risk to themselves. In his concurring opinion, Justice Anthony M. Kennedy wrote
that he disagreed with Justice John Paul Stevens. He argued that the protective
sweep was an element of police safety procedure, so the state did not have as high
ofa burden as Justice Stevens’ concurrence implied. Justice William ]. Brennan, Jr.
wrote a dissent where he argued that the protective sweep represented the type of
intrusive unwarranted search that the Fourth Amendment was created to prevent.


https://www.oyez.org/advocates/dennis_m_sweeney
https://supreme.justia.com/cases/federal/us/494/325/
https://www.oyez.org/advocates/john_l_kopolow
https://www.oyez.org/advocates/lawrence_s_robbins
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Chimel v. California

PETITIONER RESPONDENT
Chimel California
LOCATION

Chimel’sHome
DOCKET NO. DECIDED BY
770 Burger Court
CITATION

395US 752(1969)

ARGUED

Mar27,

DECIDED

Jun 23,

Facts ofthe case

Local police officers went to Chimel'shome with a warrant authorizing his arrest for burglary. Upon
serving him with the arrestwarrant, the officers conducted acomprehensive search of
Chimel'sresidence. The search uncovered a number of items that were later used to convict Chimel.
State courts upheld the conviction.

Question
Was the warrantless search of Chimel's home constitutionallyjustified underthe Fourth
Amendmentas "incidentto thatarrest?"
Conclusion
6-2DecisionforChimel
Majority Opinion by Potter
Stewart

FOR AGAINST
Douglas White

Marshall Black
Warren
Stewart

Harlan
Brennan

In a 7-to-2 decision, the Court held that the search of Chimel's house was unreasonable under the
Fourth and Fourteenth Amendments. The Court reasoned that searches "incident to arrest” are
limited to the area within theimmediate control of the suspect. While police couldreasonably search
andseize evidenceonoraround the arrestee's person, they were prohibited from rummaging
through the entire house without a search warrant. The Court emphasized the importance of
warrants and probable cause as necessary bulwarks against government abuse.


https://www.google.com/maps?ll=33.74243%2C-117.867711&amp;z=17&amp;t=m&amp;hl=en-US&amp;gl=US&amp;mapclient=embed&amp;q=33%C2%B044%2732.8%22N%2B117%C2%B052%2703.8%22W%4033.74243%2C-117.867711
https://www.oyez.org/courts?court=Burger%20Court
https://supreme.justia.com/cases/federal/us/395/752/

Chapter 7

= Case Study -
Weeks v. United States

= Case Study - Wong Sun v. United
States
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Weeks v. United States

PETITIONER
FreemontWeeks
DOCKET NO.
461

LOWER COURT
FederalDistrict Court
CITATION

232 US383(1914)
ARGUED

Dec1-2,

DECIDED

Feb 24, 1914

Facts ofthe case

Police entered the home of Fremont Weeks and seized

papers whichwereused to convicthimof
transporting lotterytickets throughthemail. This

RESPONDENT
United States
DECIDED BY
White Court

ADVOCATES
Martin].O0'Donnell
for Weeks

John W. Davis

SnliritnrGeneral NDenartmentnflicticre
the United States
Winfred T. Denison

Assistant Attorney General, Departmentof
Justice, for the United States

was donewithout a searchwarrant. Weeks
tookactionagainstthe policeand petitioned forthe
return ofhis private possessions.

Question
Did the searchandseizure of Weeks'homeviolate the Fourth Amendment?

Conclusion
Decisionfor
Weeks by William
R.Day

_UNANIMOUS
Day
White
McKenn
a
Holmes
Lurton
Hughes
Van

The Fourth Amendment prohibition againstunlawfulsearches andseizures applies to Weeks
andthe evidencethus seized mustbe excluded fromprosecuting him. In aunanimousdecision,the
Courtheld thatthe seizure ofitems from Weeks'residencedirectly violated his
constitutionalrights.TheCourtalsoheld thatthegovernment'srefusaltoreturnWeeks'
possessionsviolated the Fourth Amendment. To allow private documents tobe seized and then held
as evidenceagainst citizenswould have meantthatthe protection ofthe Fourth Amendment
declaring therightto be secure againstsuch searchesand seizures would be of no value whatsoever.
This wasthe firstapplication of what eventually became known as the "exclusionary rule."


https://www.oyez.org/advocates/winfred_t_denison
https://www.oyez.org/courts?court=White%20Court
https://supreme.justia.com/cases/federal/us/232/383/
https://www.oyez.org/advocates/martin_j_o_donnell
https://www.oyez.org/advocates/john_w_davis

147

Wong Sun v. United States

PETITIONER RESPONDENT
Wong Sunand James Wah Toy United States
LOCATION

James Wah Toy’s Laundry

DOCKET NO. DECIDED BY
36 Warren Court
LOWER COURT

United States Courtof Appealsforthe
Ninth Circuit

CITATION ADVOCATES

371US 471 (1963) Edward Bennett Williams

ARGUED actingunderappointmentbythe Court,for
Mar 28, 1962 / Apr 01, 1962 the petitioners

REARGUED

Oct8, 1962 Archibald Cox

DECIDED Solicitor General, Departmentof Justice, for
Jan 14, 1963 the llnited States

GRANTED Oct

9, 1961 J. William Doolittle, Jr.

rearguedthecause for the United States
Facts of the case

Policearrested HomWay forpossession ofheroin. While

under arrest, Waytold police thata man named “Blackie Toy” once sold himan ounce of heroin at his laundry
on LeavenworthSt. Laterthat day, police foundalaundryrun by James Wah Toy.Nothing onthe record
identified Toy as “Blackie Toy”,but police arrested himanyway.Policethenwent to Toy’shousewhere
they arrestedJohnny Yee and foundseveraltubes containingless thanone ounce of heroin. Police
alsoarrested Wong Sun. Police interrogated =~ the menand wrote statementsin English forthemto sign.
Both menrefused, citing errors in the statements. Attrial in U.S. District Court, Toy and Sun were convicted
onfederalnarcotics charges.On appeal,the U.S.Courtof Appeals for the Ninth Circuit affirmed.

Question
(1) Werethe petitioners'arrests
lawful?
(2) Werethe petitioners'unsigned statements admissible as evidence?
Conclusion

5-4 DECISION FOR WONGSUN MAJORITYOPINION BY
WILLIAMJ. BRENNAN, JR.

Prejudicial error at trial may have considered each petitioner's statementas [ 16):! AGAINST

corroboration of the other petitioner's guilt Douglas  White
No, No.In a 5-4 decision, Justice William]. Brennan wrote the majority opinion | Black Clark
reversing thelowercourtand remanding foranew trial. The Supreme Court | Goldberg Harlan
held that the police did nothave probable cause to justify the arrests. Warren  Stewart
Withregard to Toy, the court should exclude allevidencefoundduringthe Brennan

search becausethey arethe “fruits” ofan unlawful search.The

unsigned statementwasnot corroborated, soit gave no basis for

conviction. Sun’s unsigned confessionand

evidence againsthimwere admissible.Justice TomC. Clark wrote a dissent, stating that the arrests were
lawfuland there was no reasonto grant Suna new trial. Justices James M. Harlan, Potter Stewart, and Byron
R. White joinedin the dissent.


https://www.oyez.org/advocates/j_william_doolittle
https://www.google.com/maps?ll=37.797102%2C-122.417078&amp;z=17&amp;t=m&amp;hl=en-US&amp;gl=US&amp;mapclient=embed&amp;q=37%C2%B047%2749.6%22N%2B122%C2%B025%2701.5%22W%4037.797102%2C-122.417078
https://supreme.justia.com/cases/federal/us/371/471/
https://www.oyez.org/advocates/edward_bennett_williams
https://www.oyez.org/advocates/archibald_cox
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= Plain View Doctrine (PVD)
= Case Study - Arizona v. Hicks
= Police Trespassing



Plain View Doctrine

“It is well established that under certain
circumstances the police may seize evidence in plain
view without a warrant.”

here is general agreement that the plain view

rule is fairly simple to understand and apply.

Even the words “plain view” seem to to saying,
“If it’s visible, it's seizable!” Of course, it is not that
simple, but it's not very complicated either. Specifi-
cally, evidence is deemed in plain view—and can
therefore be seized without a warrant—if the follow-
ing circumstances existed:

(1) Lawful vantage point: The officers’ initial
viewing of the evidence must have been “law-
ful.”

(2) Probable cause: Before seizing the evidence,
officers must have had probable cause to be-
lieve it was, in fact, evidence of a crime

(3) Lawful access: Officers must have had a legal
right to enter the place in which the evidence
was located.

If these circumstances exist, the officers’ act of
observing the evidence does not constitute a “search”
because no one can reasonably expect privacy in
something that is so readily exposed; and their act of
seizing the evidence is lawful because the plain view
rule constitutes an exception to the warrant require-
ment.2 As the United States Supreme Court explained,
“The seizure of property in plain view involves no
invasion of privacy and is presumptively reason-
able.”

! Coolidge v. New Hampshire (1971) 403 U.S. 443, 465.
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Lawful Vantage Point

The requirement that the officers’ initial observa-
tion of the evidence must have been “lawful” is
satisfied if the officers did not violate the suspect’s
Fourth Amendment rights by getting into the posi-
tion from which they saw it.* “The plain view doc-
trine,” said the Supreme Court, “is grounded on the
proposition that once police are lawfully in a position
to observe an item first-hand, its owner’s privacy
interest in that item is lost.”

Before we discuss the types of places from which
an observation is apt to be legal, it should be noted an
observation does not become an unlawful search
merely because officers had to make some effort to
see the evidence, so long as the effort was reasonably
foreseeable. Thus, it is unimportant that officers
could not initially see the evidence without using a
common visual aid (such as a flashlight or binocu-
lars),® or without bending down or elevating them-
selves somewhat. Thus, the D.C. Circuit explained,
“That a policeman may have to crane his neck, or
bend over, or squat, does not render the [plain view]
doctrine inapplicable, so long as what he saw would
have been visible to any curious passerby.”” Simi-
larly, the Court of Appeal ruled that merely looking
over the five-foot fence from a neighbor’s yard “dis-
closed no more than what was in plain view.”s

In contrast, the courts have ruled that officers
“searched” a high-rise apartment when they could
only see the evidence inside by using high-power

2 See People v. Kilpatrick (1980) 105 Cal.App.3d 401, 408; People v. Albritton (1982) 138 Cal.App.3d 79, 85, fn.1.

3 Payton v. New York (1980) 445 U.S. 573, 587.

* See Minnesota v. Dickerson (1993) 508 U.S. 366, 375 [“The rationale of the plain-view doctrine is that if contraband is left in open
view and is observed by a police officer from a lawful vantage point, there has been no invasion of a legitimate expectation of privacy
and thus no ‘search’]; Washington v. Chrisman (1982) 455 U.S. 1, 5-6 [“The ‘plain view’ exception to the Fourth Amendment warrant
requirement permits a law enforcement officer to seize what clearly is incriminating evidence or contraband when it is discovered
in a place where the officer has a right to be.”]; People v. Bradford (1997) 15 Cal.4th 1229, 1295.

® Illinois v. Andreas (1983) 463 U.S. 765, 771.

6 See On Lee v. United States (1952) 343 U.S. 747, 754; Texas v. Brown (1983) 460 U.S. 730, 740; People v. Superior Court (Mata)
(1970) 3 Cal.App.3d 636, 639; People v. St. Amour (1980) 104 Cal.App.3d 886, 893 [“So long as the object which is viewed is
perceptibletothenakedeye ...thegovernmentmayuse technologicalaid of whatevertypewithoutinfringingonthe person’s Fourth

Amendmentrights.”].
7 James v. U.S. (D.C. Cir. 1969) 418 F.2d 1150, 1151.

8 People v. Superior Court (Stroud) (1974) 37 Cal.App.3d 836, 839.



binoculars from a hilltop about 250 yards away,’ or
when officers “had to squeeze into a narrow area
between the neighbor’s garage and defendant’s fence”
and that area was almost blocked by foliage.!°

OBSERVATION FROM PUBLIC PLACE: The most obvi-
ous example of a lawful vantage point is a place that
is accessible to the general public. Thus, the Su-
preme Court pointed out that “the police may see
what may be seen from a public vantage point where
they have a right to be,”'? and that officers “cannot
reasonably be expected to avert their eyes from
evidence of criminal activity that could have been
observed by any member of the public.”*

OBSERVATION DURING DETENTION OR ARREST: An
observation thatoccurred in the course ofadetention
is lawful if officers had sufficient grounds for the
detention or arrest and it was reasonable in its scope
and intensity.™ For example, in People v. Sandoval*®
the Court of Appeal ruled that an officer, having
made a lawful car stop, lawfully observed drugs and
paraphernalia in the passenger compartment be-
cause “the officer clearly had a right to be in the
position to have that view.”

OBSERVATION DURING PAT SEARCH: In a variation of
theplainviewrule (i.e,, the “plainfeel” rule), officers
who feel evidence while conducting a patsearchare
deemed to be in a lawful vantage point if they had
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grounds for the search.'® In such cases, said the Third
Circuit, the “proper question” is whether the officer
detected the evidence “in a manner consistent with a
routine frisk.”?” Or, in the words of the Supreme
Court, a lawful pat search must “be confined in scope
to anintrusion reasonably designed to discover guns,
knives, clubs, or other hidden instruments for the
assault of the police officer.”®

OBSERVATION WHILE EXECUTING ASEARCH WARRANT:
Officers who are executing search warrants often
find evidence that was not listed in the warrant.
When this happens, the discovery will be deemed
lawful under the plain view rule if they found the
evidence while looking in places or things in which
any of the listed evidence might have been found. For
example, in Skelton v. Superior Court® officers in La
Palma were searching for awedding ring and carving
set which were taken in a burglary. While searching
for these items, they also found some watches and
rings that matched the descriptions of items taken in
related burglaries. On appeal, the California Su-
preme Court ruled the unlisted evidence was law-
fully discovered because “the warrant mandated a
search for and seizure of several small and easily
secreted items” and therefore “the officers had the
authority to conduct an intensive search of the entire
house.”

? People v. Arno (1979) 90 Cal.App.3d 505. Also see People v. Henderson (1990) 220 Cal.App.3d 1632, 1649.

10 People v. Fly (1973) 34 Cal.App.3d 665, 667. Also see Pate v. Municipal Court (1970) 11 Cal.App.3d 721, 724 [officer climbed over a
fence onto a trellis, then walked along the trellis for a considerable distance]; Jacobs v. Superior Court (1973) 36 Cal.App.3d 489
[the officer had to step onto a small planter area between the building and the parking lot]; Lorenzana v. Superior Court (1973) 9
Cal.3d 626, 636 [officer had to traverse some bushes that constituted a “significant hindrance”].

11 See Katz v. United States (1967) 389 U.S. 347, 351 [“What a person knowingly exposes to the public, even in his own home or
office, is not a subject of Fourth Amendment protection.”]; Florida v. Riley (1989) 488 U.S. 445, 449-50 [“Thus the police, like the
public,would havebeen free toinspectthe backyard garden fromthe streetiftheir view had been unobstructed.”]; Peoplev. Deutsch
(1996)44Cal.App.4th1224,1229[“Informationoractivitieswhichare exposedtopublicview cannotbecharacterizedassomething
in which a person has a subjective expectation of privacy.”].

12 Florida v. Riley (1989) 488 U.S. 445, 449.

13 California v. Greenwood (1988) 486 U.S. 35, 41.

* See United States v. Hensley (1985) 469 U.S. 221, 235; Texas v. Brown (1983) 460 U.S. 730, 737, 739; People v. DeCosse (1986)
183 Cal.App.3d 404,410 [“Standing where hehad arightto be, the officer waslawfully entitled to observe, in plain sight, the opened
alcoholicbeverage container.”].

5 (1985) 164 Cal.App.3d 958.

6 See People v. Avila (1997) 58 Cal.App.4th 1069, 1075 [“However, if contraband is found while performing a permissible Terry
search, the officer cannot be expected to ignore that contraband.”]; People v. Armenta (1968) 268 Cal.App.2d 248, 253 [“The officer
was not required to blind himself to the heroin simply because it was disconnected from the initial purpose of the search.”]; People
v. Garcia (1969) 274 Cal.App.2d 100, 106-7 [“[T]he manner of conducting an otherwise justified precautionary search is of vital
importance.”].

7. U.S. v. Yamba (3rd Cir. 2007) 506 F.3d 251, 259.

18 Terry v. Ohio (1968) 392 U.S. 1 29.

19 (1969) 1 Cal.3d 144. Also see Horton v. California (1990) 496 U.S. 128, 142.



Similarly, in U.S. v. Smith,* officers in Tampa
obtained a warrant to search the home of Smith'’s
mother for drugs and indicia. In the course of the
search, they opened Smith’s lockbox and found child
pornography. In ruling that the pornography was
discovered lawfully, the court said, “It was through
the lawful execution of the warrant that the officers
came across the photographs at issue here.”

In contrast, in People v. Albritton?! narcotics offic-
ers in Bakersfield obtained a warrant to search the
defendant’s home for drugs and indicia. A detective
assigned to the auto theft detail learned about the
warrant and decided to “go along for the ride”
because the defendant was also a suspected car thief.
When the officers arrived, the detective “immedi-
ately separated himself from the others and went to
the garage” where he checked the VIN numbers on
several cars and learned that four were stolen. On
appeal, prosecutors argued that the detective’s initial
viewing of the VIN numbers was lawful, and there-
fore the plain view rule applied. But the court dis-
agreed, ruling the detective’s observation of the VIN
numbers was unlawful because none of the evidence
listed in the search warrant could reasonably have
been found in the areas in which the VIN numbers
were located.

OBSERVATION DURING WARRANTLESS ENTRY: In a
similar vein, officers may seize evidence inside a
residence if (1) they were lawfully on the premises
(e.g., exigent circumstances, consentual entry, ex-
ecution of an arrest warrant), and (2) they discov-
ered the evidence while they were carrying out their
lawful duties. For example, if the officers’ entry into
aliving room was consensual (e.g., a knock and talk),
and if they saw drugs in the room, their observation
would be deemed lawful because they had been
invited into that room. But if they saw the evidence
by opening a container in the living room or while
wandering into another room, the observations would
be unlawful.

A good example of such an unlawful observation is
found in Arizona v. Hicks**> in which officers had

20 (11th Cir. 2006) 459 F.3d 1276.
21(1982) 138 Cal.App.3d 79.
22 (1987) 480 U.S. 321.

2 Florida v. Jardines (2013)
24(1989) 47 Cal.3d 983.

U.S. [133 S.Ct. 1409, 1415].
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entered Hicks’ apartment without a warrant because
someone in his apartment had fired a shot through
the floor, injuring an occupant in the apartment
below. While looking around, one of the officers
noticed an expensive audio system which he thought
might have been stolen because the apartment was
otherwise “squalid.” The officer then confirmed his
suspicion by picking up a component, writing down
the serial number, and running it through a police
database. Although the U.S. Supreme Court ruled
that the entry into the apartment was lawful, it ruled
that the serial number was not in plain view because
the officer could not have seen it without doing
something (picking up the component) that went
beyond the objective of the entry, which was to
apprehend the shooter and look for any other injured
people.

OBSERVATION DURING ENTRY INTO YARDS: As with
warrantless entries into residences, warrantless en-
triesinto a suspect’s front, back, or side yards may fall
within an exception to the warrant requirement
(e.g., exigent circumstances, consent), in which case
their observations would be lawful. In the absence of
awarrant, officers may still walk to the front door via
normal access routes, then knock or otherwise an-
nounce their presence. Butif no one answers the door
within a reasonable time, any observations they
make may be illegal if they loitered on the property
or explored the grounds. As the Supreme Court
explained, officers are impliedly authorized “to ap-
proach the home by the front path, knock promptly,
wait briefly to be received, and then (absent invita-
tion to linger longer) leave.”?

For example, in People v. Edelbacher**the defen-
dant shot and killed his estranged wife in Fresno
County, then drove to his home in Madera County. A
sheriff's deputy who was investigating the murder
drove to Madera and, while standing on Edelbacher’s
driveway, saw shoeprints that looked just like the
shoeprints that had been found at the murder scene.
Consequently, officers took photos of the shoeprints
and prosecutors used them against Edelbacher at his



trial. On appeal, he argued that the discovery was
unlawful because the deputy had been standing on
his private property. It didn’t matter, said the Califor-
nia Supreme Court, because the prints “were appar-
ently visible on the normal route used by visitors
approaching the front doors of the residences and
there is no indication of solid fencing or visible efforts
to establish a zone of privacy.”

OBSERVATION FROM ADJACENT PROPERTY: An obser-
vation of evidence in a suspect’s yard or other private
property is not unlawful if it was made from a
neighbor’s property, even if the officers were techni-
cally trespassing.?> This is because it was the neigh-
bor who was intruded upon—not the suspect. As the
Court of Appeal observed, “[A] search does not
violate the Fourth Amendment simply because police
officers trespassed onto a neighbor’s property when
making their observations.”?

OBSERVATION DURING COMPUTER SEARCH: Officers
who are executing a warrant to search a computer
will often discover unlisted data or evidence of some
other crime. When this happens the discovery will be
deemed lawful under the plain view rule if the file in
which the evidence was found could have contained
any of the data or graphics listed in the warrant. In
most cases, that means every file must be read
because, as the Ninth Circuit pointed out in U.S. v.
Comprehensive Drug Testing, Inc., unless officers read
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every file they would have “no way of knowing which
or how many illicit files there might be or where they
might be stored.”?

Probable Cause

The second requirement for a plain view seizure is
that the officers—at or before the moment they
seized the evidence—must have had probable cause
to believe the item was, in fact, evidence of a crime.?®
And like the other forms of proof, probable cause to
seize an item in plain view may be based on direct or
circumstantial proof. Examples of direct proof would
include an officer’s observation of a weapon that is
illegal to possess,?® a weapon used in a crime,3°
readily-identifiable drugs or drug paraphernalia,
readily-identifiable child pornography,* or property
that had been reported stolen.

As we will now discuss, circumstantial proof typi-
cally consists of an officer’s observation of something
that, based on his training and experience, appears to
be seizable evidence.

INSTRUMENTALITIES OF A CRIME: Probable cause is
often based on an officer’s knowledge of a link
between the item and a certain crime or a type of
crime. The following are examples of such a link:

® A man suspected of having just robbed a bank
had a large amount of cash protruding from his
wallet.®*

% See Dillon v. Superior Court (1972) 7 Cal.3d 305, 311 [officer’s observation of a marijuana garden in a fenced-in backyard was
lawful where the officer viewed the garden from the second floor of the house next door whose owner had consented to the entry];
People v. Shaw (2002) 97 Cal.App.4th 833 [with permission of a neighbor, officers standing behind a fence looked into the common
area of defendant’s apartment]; People v. Smith (1986) 180 Cal.App.3d 72, 83-84 [“The fence surrounding Smith’s (marijuana)
garden was only five feet high and allowed people outside to see the activities occurring inside the garden.”].

26 People v. Claeys (2002) 97 Cal.App.4th 55, 59.

¥ (9th Cir. 2010) 621 F.3d 1162, 1171. Also see U.S. v. Schesso (9th Cir. 2013) 730 F.3d 1040, 1046.

% (7th Cir. 2010) 592 F.3d 779, 785. Also see U.S. v. Stabile (3rd Cir. 2011) 633 F.3d 219, 239 [“Detective Vanadia’s decision to
highlight and view the contents of the Kazvid folder was objectively reasonable because criminals can easily alter file names and file
extensions to conceal contraband.”].

29See Arizona v. Hicks (1987) 480 U.S. 321, 326; People v. Stokes (1990) 224 Cal.App.3d 715, 719. NOTE: In Coolidge v. New
Hampshire (1971) 403 U.S. 443, 466 a plurality of the Supreme Court said that officers may not seize evidence in plain view unless
it was “immediately apparent” that the item was evidence of a crime. Subsequently, the Court observed that the term “immediately
apparent” was “very likely an unhappy choice of words, since it can be taken to imply that an unduly high degree of certainty as to
the incriminatory character of evidence is necessary for an application of the ‘plain view’ doctrine.” Texas v. Brown (1983) 460 U.S.
730, 741. The Court then ruled that only probable cause is required. At p. 742. Also see Minnesota v. Dickerson (1993) 508 U.S. 366,
375; People v. Clark (1989) 212 Cal.App.3d 1233, 1238.

30 Texas v. Brown (1983) 460 U.S. 730, 742. Also see People v. Stokes (1990) 224 Cal.App.3d 715, 719.

31 See People v. McNeal (1979) 90 CA3 830, 841 [nunchucks].

32 Horton v. California (1990) 496 U.S. 128, 131 [stun gun used in robbery]; People v. Bradford (1997) 15 Cal.4th 1229, 1296.
33 See People v. Nickles (1970) 9 Cal.App.3d 986, 994; People v. LeBlank (1997) 60 Cal.App.4th 157, 165.

3t See U.S. v. Benoit (10th Cir.2013) 713 F.3d 1, 11.



® A suspect in an armed robbery or shooting
possessed firearms, ammunition, shell casings;*
clothing that matched those of the perpetra-
tor;**a mask (the perpetrator wore one);* a
handcuffkey (the victim had been handcuffed).?
® A murder suspect possessed bailing wire (bail-
ing wire had been used to bind the victims).*
® Amurder suspectpossessed “cut-off panty hose”
(the officer knew that the murderers had worn
masks and that cut-off panty hose are used as
masks).*
® A man who had solicited the murder of his
estranged wife possessed a hand-drawn dia-
gram of his wife’s home and lighting system.*!
® Aburglary suspect possessed pillow cases filled
with “large, bulky” items*? or burglary tools.*
® A suspected drug dealer possessed “a bundle of
small, plastic baggies”;**a “big stack or wad of
bills”;* firearms.*®
STOLEN PROPERTY: Circumstantial evidence that
property was stolen may consist of the condition of
the property, such as obliterated serial numbers,
clipped wires, and pry marks. For example, in People
v. Gorak*” the court ruled that officers had probable
cause to seize an air compressor in plain view in the
back seat of the defendant’s car mainly because “the
electrical lines and air lines appeared to have been
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broken off” and water was leaking out of a broken
line. Similarly, in People v. Stokes*two Hayward
police officers in an unmarked car were driving
through a mobile home park that was occupied
mainly by senior citizens. As they turned a corner,
they saw Stokes standing in the middle of the street,
holding a vido recorder. The officers recognized
Stokes as a local burglar, they noticed that he kept
looking around and appeared to be nervous, that he
was carrying a screwdriver, and that several homes
in the park had recently been burglarized. Although
the officers had no direct evidence that the recorder
had been stolen, the court ruled that the circumstan-
tial evidence was quite sufficient.

Other circumstantial evidence that may suffice
include the presence of store merchandise tags or
anti-shoplifting devices that are usually removed
when retail goods are sold; or the presence of an
inordinate amount of property, especially the type of
property that is frequently stolen, such as TVs, cell
phones, tablets, firearms, and jewelry.*

POSSESSION OF DRUGS, PARAPHERNALIA: Officers
frequently develop probable cause to seize a con-
tainer in the possession of a drug user or trafficker
based entirely on circumstantial evidence that it
contained drugs, paraphernalia, or evidence of sales.*
As the court observed in People v. Holt, “Courts have

35 See Colorado v. Bannister (1980) 449 U.S. 1, 2; Christians v. Chester (1990) 218 Cal.App.3d 273, 275.

3% U.S. v. Muhammad (8th Cir. 2010) 604 F.3d 1022, 1027-28.

ee reoplitev. Rico al. . ) ; People v. Superior Court rozZco B )
%7 See People v. Rico (1979) 97 Cal.App.3d 124, 133; People v. Superior Court (O 1981) 121 CA3 395, 404

3 Warden v. Hayden (1967) 387 U.S. 294.

39 People v. Jardine (1981) 116 Cal.App.3d 907, 913.

* Horton v. California (1990) 496 U.S. 128, 130-1, 142.

“1 People v. Easley (1983) 34 Cal.3d 858, 872.

2 People v. Hill (1974) 12 Cal.3d 731, 763.

*3 People v. Miley (1984) 158 Cal.App.3d 25, 35-36.

* People v. Vasquez (1983) 138 Cal.App.3d 995, 999-1000.

* People v. Koelzer (1963) 222 Cal.App.3d 20, 25; People v. Mack (1977) 66 Cal.App.3d 839, 859.

6 People v. Taylor (1975) 46 Cal.App.3d 513, 518.
*7(1987) 196 Cal.App.3d 1032.
#9(1990) 224 Cal.App.3d 715.

* See Inre Donald L. (1978) 81 Cal.App.3d 770, 775 [the officer “could have reasonably believed that the assorted objects of jewelry,
including women’s jewelry, were probably stolen”]; In re Curtis T. (1989) 214 Cal.App.3d 1391, 1398; People v. Sedillo (1982) 135
Cal.App.3d 616, 623; People v. Williams (1988) 198 Cal.App.3d 873, 890; People v. McGraw (1981) 119 Cal.App.3d 582, 603; People
v. Atkins (1982) 128 Cal.App.3d 564, 570; People v. Garcia (1981) 121 Cal.App.3d 239, 246; People v. Superior Court (Thomas)
(1970) 9 Cal.App.3d 203, 210; People v. Jennings (1965) 231 Cal.App.2d 744.

50 See Texasv. Brown (1983) 460 U.S. 730, 743 [“[T]he distinctive character of the balloon itself spoke volumes as to its contents—
particularly to the trained eye of the officer.”]; United States v. Jacobsen (1984) 466 U.S. 109, 121 [“it was just like a balloon the
distinctive character of which spoke volumes as to its contents”]; People v. Nonnette (1990) 221 Cal.App3d 659, 666 [bundle of tiny
baggies of the type used for drugs]; Peoplev. Chapman (1990) 224 Cal.App.3d 253, 257 [“Probable cause to believe a container holds
contraband may be adequately afforded by its shape, design, and the manner in which it is carried.”].



recognized certain containers as distinctive drug
carrying devices which may be seized upon observa-
tion: heroin balloons, paper bindles and marijuana
smelling brick-shaped packages.”>

Probable cause may also be based on how the
object felt; i.e., “plain feel.”*? For example, in People
v. Lee®® an Oakland police officer was pat searching
a suspected drug dealer when he felt “a clump of
small resilient objects” which he believed (correctly)
were heroin-filled balloons. In ruling that the officer’s
seizure of the balloons was lawful under the “plain
feel” rule, the court noted that he “recognized the feel
of such balloons from at least 100 other occasions on
which he had pat-searched people and felt what were
later determined to be heroin-filled balloons. As he
described it, the feel is unmistakable.”

Lawful Access

Finally, even if officers could see the evidence and
had probable cause to believe it was seizable, they
may not enter the suspect’s home or other place in
which he had a reasonable expectation of privacy
unless they had a legal right to enter; e.g., a vehicle
in which the evidence was located.>* Thus, in discuss-
ing the plain view rule, the Supreme Court explained
that “not only must the officer be lawfully located in
a place from which the object can be plainly seen, but
he or she must also have alawful right of access to the
object itself.”>* Or, as Justice Grodin observed in
People v. Superior Court (Spielman), “Seeing some-
thing in plain view does not, of course, dispose, ipso
facto, of the problem of crossing constitutionally

51212 Cal.App.3d 1200, 1205.
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protected thresholds. Those who thoughtlessly over-
apply the plain view doctrine to every situation
where there is a visual open view have not yet
learned the simple lesson long since mastered by old
hands at the burlesque houses, ‘You can’t touch
everything you can see.””>® Note that officers will
always have lawful access to evidence located in a
public place or a vehicle located in a public place.’” In
addition, they may enter a residence and seize evi-
dence observed from the outside if they were aware
that a resident was subject to a parole or probation
search or if they reasonably believed the evidence
would be destroyed if they delayed seizing it.

For example, in People v. Ortiz*®an officer hap-
pened to be walking by the open door of a hotel room
when he saw a woman inside, and she was “counting
out tinfoil bindles and placing them on a table.”
Having probable cause to believe the bindles con-
tained heroin, the officer went inside, seized the
bindles, and arrested the woman and the other
occupants. In ruling that the officer had lawful access
to the evidence, the court pointed out that, because
he was initially only three to six feet away from the
woman, he reasonably believed that she had seen
him and it is “common knowledge that those who
possess drugs often attempt to destroy the evidence
when they are observed by law enforcement offic-
ers.” Consequently, the court ruled that the officer
had a legal right to enter because “it was reasonable
for [him] to believe the contraband he saw in front of
defendant and the woman was in imminent danger

of being destroyed.

52 See People v. Dibb (1995) 37 Cal.App.4th 832, 836-37 [“The critical question is not whether [the officer] could identify the object
as contraband based on only the ‘plain feel’ of the object, but whether the totality of circumstances made it immediately apparent
to [the officer] when he first felt the lump that the object was contraband.”]; People v. Chavers (1983) 33 Cal.3d 462, 471 [“[T]he
knowledge [gained by the officer through sense of touch] was as meaningful and accurate as if the container had been transparent
and he had seen the gun within the container.”].

%3 (1987) 194 Cal.App.3d 975.

¢ See Texasv. Brown (1983) 460 U.S. 730, 738 [“[P]lain view provides grounds for seizure of an item when an officer’s access to
an object has some prior justification under the Fourth Amendment.”]; United States v. Ross (1982) 456 U.S. 798, 809; Peoplev.
Ortiz(1995) 32 Cal.App.4th 286, 291 [“Before Officer Forsythe could enter the hotel room to arrest defendant and seize the tinfoil
bindles containing heroin, he needed to have a lawful right of access to defendant and the heroin.”]; U.S. v. Davis (4th Cir. 2012)
690F.3d 226,234 [“thelawful accessrequirementisintended to clarify that police may not enter a premises to make a warrantless
seizure, even if they could otherwise see (from a lawful vantage point) that there was contraband in plain sight”].

*5 Horton v. California (1990) 496 U.S. 128, 137.

56 (1980) 102 Cal.App.3d 342, 348, fn.1 (conc. opn. Grodin, J.).

57 See United States v. Ross (1982) 456 U.S. 798, 809; People v. Superior Court (Nasmeh) (2007) 151 Cal.App.4th 85, 100.
*8(1995) 32 Cal.App.4th 286.
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Arizona v. Hicks

PETITIONER RESPONDENT
Arizona Hicks
LOCATION

ApartmentofHicks

DOCKET NO. DECIDED BY
85-1027 RehnquistCourt
LOWER COURT

Sate AppellateCourt
CITATION

ADVOCATES
480 US 321 (1987)

John W.Rood, III

ARGUED Byappointmentof the Court,argued the
Dec8, cause for the respondent
DECIDED
Mar 3,1987 LindaA. Akers
Arguedthecause for the petitioner
Facts of the case
Abulletwas fired through the floorofHicks's John William Rood
apartmentwhich injuredamanintheapartment forrespondent

below.Toinvestigate the shooting, police officers
entered Hicks's apartment and found three
weaponsalongwithastocking mask.Duringthe
search, which was done without a warrant, an
officer noticed some expensive stereo equipment
which he suspected had beenstolen.The
officermoved some ofthe components,recorded
theirserial numbers,and seized them upon
learning from police headquartersthathis
suspicionswere correct.

Question
Was the search ofthe stereo equipment (asearch beyond the exigenciesofthe original entry)
reasonableunderthe Fourth and Fourteenth Amendments?

Conclusion
6-3Decision
Majority Opinion by Antonin Scalia

FOR AGAINST

Blackmun Powell

White Rehquist
Scalia O’Connor
Stevens

Brennan

Marshall

No. The Court found, that the search and seizure of the stereo equipment violated the Fourth
and Fourteenth Amendments.Citingthe Court'sholdingin Coolidge v.NewHampshire (1971),
Justice Scaliaupheld the "plain view" doctrine which allows police officers under some
circumstances to seize evidence in plain view without a warrant. However, critical to this doctrine,
argued Scalia, is the requirement that warrantless seizures which rely on no

"special operational necessities” be done with probable cause.Since the officerwho seized the
stereo equipment hadonlya"reasonablesuspicion”"and nota"probable cause"tobelieve that
the equipment was stolen,the officer's actions werenotreconcilable with the Constitution.


https://www.oyez.org/advocates/john_william_rood
https://supreme.justia.com/cases/federal/us/480/321/
https://www.oyez.org/advocates/john_w_rood_iii
https://www.oyez.org/advocates/linda_a_akers
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Police Trespassing

“The Fourth Amendment prohibits unreasonable searches and seizures, not trespasses.”

Law enforcement officers regularly walk and drive onto private property. It happens so
often it’s hardly noteworthy. Although some might call it “trespassing,” to most people it’s
insignificant, a nonevent.

Sometimes, however, it turns into a big deal—like when officers see something that
results in a search or an arrest. Maybe they’ll trip over a marijuana plant, or happen to see
the residents sitting around the kitchen table packaging heroin or cleaning their rocket
launchers. In any event, evidence discovered as the result of an entry onto private property
will be suppressed if the officers’ entry constituted an illegal “search.”

It might seem crazy to think of walking or driving onto private property as a “search.”
But it is—at least under certain circumstances. What are those circumstances? And when is
such a search lawful? These are the questions we will answer in this article.

Before we start, it should be noted that there are two kinds of trespassing: criminal and
“technical.” The criminal variety is trespassing that is unlawful, such as occupying real
property, or refusing to leave after being requested to do so by the owner.2 This is not the
type of trespassing that officers are likely to do. Even when they refuse an owner’s request
to leave, their continued presence is hardly ever a criminal trespass because it’s usually
justified under some exception to the warrant requirement.

On the other hand, officers routinely commit technical or “common law” trespassing,
which is simply walking or driving onto private property without the owner’s permission.3
Although technical trespassing is not unlawful,* it’s the type of trespassing that is most likely
to constitute a “search.”

Finally, in this article the word “curtilage” in used in a few places. It's a word from the
common law which, for our purposes, simply means the private property immediately
surrounding a home; e.g., the front, back, and side yards.>

1 Cohen v. Superior Court (1970) 5 Cal.App.3d 429, 434.

2 See Penal Code §§602(1), 602(n).

3 See Oliver v. United States (1984) 466 US 170, 183; People v. Manderscheid (2002) 99

Cal.App.4th 355, 361; People v. Zichwic (2001) 94 Cal.App.4th 944, 953; People v. Macioce (1987)

197 Cal.App.3d 262, 271.

4 See People v. Camacho (2000) 23 Cal.4th 824, 836 [“Since Katz, [the U.S. Supreme Court has]
consistently held that the presence or absence of physical trespass by police is constitutionally
irrelevant to the question whether society is prepared to recognize an asserted privacy interest as
reasonable.” Quoting from California v. Ciraolo (1986) 476 US 207, 223 [dis.opn. of Powell, ].]; Oliver
v. United States (1984) 466 US 170, 183, fn.15; United States v. Karo (1984) 468 US 705, 712-3 [“The
existence of a physical trespass is only marginally relevant to the question of whether the Fourth
Amendment has been violated.”]; People v. Edelbacher (1989) 47 Cal.3d 983, 1015; People v. Zichwic
(2001) 94 Cal.App.4th 944, 953-6; People v. Manderscheid (2002) 99 Cal.App.4th 355, 361. NOTE:
Many people believe that entering property without the owner’s consent is a criminal trespass but it
isn’t unless the person enters with intent to dispossess the rightful owner. See People v. Wilkinson
(1967) 248 Cal.App.2m Supp. 906,910 [“It is not a violation of Penal Code section 602, subdivision
(D) to enter private property without consent unless such entry is followed by occupation thereof
without consent.”].

5 See Oliver v. United States (1984) 466 US 170, 180 [“At common law, the curtilage is the area to
which extends the intimate activity associated with the sanctity of a man’s home and the privacies of
life, and therefore has been considered part of the home itself for Fourth Amendment purposes.”];
California v. Ciraolo (1986) 476 US 207, 212-3 [“The protection afforded the curtilage is essentially a
protection of families and personal privacy in an area intimately linked to
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WHEN TRESPASSING IS A “SEARCH”
A trespass by officers is a “search” if it permitted them to see or hear something the
occupants reasonably believed would be private.® As the U.S. Court of Appeals putit:
Whether a police officer has commenced a “search” turns not on his subjective
intent to conduct a search and seizure, but rather whether he has in fact invaded an
area which the defendant harbors a reasonable expectation of privacy.”
As we will now discuss, whether an expectation of privacy exists and is reasonable
depends largely on two things: (1) the nature of the property officers entered; and (2)
whether, or to what extent, the occupants took steps to prevent or discourage entry.

Frontyards

The least private area surrounding most homes and other structures is almost always
the front. This is because it is usually visible to the public and it’s where visitors,
tradespeople, and others must walk to reach the front door. Consequently, in determining
whether an officer’s entry into the front yard constituted a search, the courts focus mainly
on the extent to which visitors and others might use it to contact the occupants.

ACCESS ROUTES: There can be no reasonable expectation that officers and others will not
walk on walkways, pathways, porches, and other access routes to the front door.8

the home, both physically and psychologically, where privacy expectations are most heightened.”];
U.S. v. Johnson (9t Cir. 2001) 256 F.3d 895. NOTE: Although it is now seldom necessary to
determine whether a section of private property is within the curtilage, the U.S. Supreme Court has
identified four circumstances that are relevant in making this determination:

(1) the proximity of the section to the residence, (2) whether the section is included with an
enclosure surrounding the home, (3) the nature of the uses to which the section is put, and (4) the
steps taken by the occupant to protect the section from observation by passersby. See United States v.
Dunn (1987) 480 US 294, 301.

6 See Oliver v. United States (1984) 466 US 170, 183, fn.15 [“(I)t does not follow that the right to
exclude conferred by trespass law embodies a privacy interest also protected by the Fourth
Amendment.”]; Maryland v. Macon (1985) 472 US 463, 469 [“A search occurs when an expectation
of privacy that society is prepared to consider reasonable is infringed.”]; People v.

Manderscheid (2002) 99 Cal.App.4th 355, 361; People v. Arango (1993) 12 Cal.App.4th 450, 455 [“But
even if climbing over the fence was a simple trespass it would not invalidate [the officers’]
subsequent observations.”]; People v. Camacho (2000) 23 Cal.4th 824, 836, fn.3 [“We emphasize our
decision today is not based on the simplistic notion that police violate a defendant’s constitutional
rights whenever they commit a technical trespass.”]; Lorenzana v. Superior Court (1973) 9 Cal.3d 626,
638; Cohen v. Superior Court (1970) 5 Cal.App.3d 429, 434 [“The test to be applied in determining
whether observation into a residence violates the Fourth Amendment is whether there has been an
unreasonable invasion of the privacy of the occupants, not the extent of the trespass which was
necessary to reach the observation point.”]; Dean v. Superior Court (1973) 35 Cal.App.3d 112,118
[“The reach of the Fourth Amendment no longer turns upon a physical intrusion into any given
enclosure; hence, that a trespass was later revealed is not controlling.”]; People v. Willard (1965) 238
Cal.App.2d 292, 299 [“It is worthy of note that while a few California cases seem to have given some
consideration to the factor of trespass in determining the reasonableness of a search, by and large
many of the case dealing with the question of a search arising from ‘looking through a window’ seem
to have proceeded on the assumption that a minor or technical trespass not involving physical entry
into a building does not derogate from the otherwise reasonable nature of the search.”]; U.S. v.
Ventling (8t Cir. 1982) 678 F.2d 63, 66 [The standard for determining when the search of an area
surrounding a residence violates Fourth Amendment guarantees no longer depends on outmoded
property concepts, but whether the defendant has a legitimate expectation of privacy in the area.”].

7 U.S. v. Reed (8% Cir. 1984) 733 F.2d 492, 501.
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Accordingly, an officer’s presence on an access route is not a “search.”® As the U.S. Court of
Appeals putit, “[N]o Fourth Amendment search occurs when police officers who enter
private property restrict their movements to those areas generally made accessible to
visitors...."10

In fact, the California Supreme Court has ruled that the occupants of a residence
impliedly consent to entries on access routes. Said the court, “A sidewalk, pathway, common
entrance or similar passageway offers an implied permission to the public to enter which
necessarily negates any reasonable expectation of privacy in regard to observations made
there.”11

The question arises: Can officers depart somewhat from a pathway without converting
their departure into a search? And if so, how far? It appears that officers, like other visitors,
may stray somewhat from a path provided their detour was neither substantial nor
unreasonable.!?

8 See U.S. v. Reyes (2M Cir. 2002) F.3d____ [“the route which any visitor to a residence would
use is not private in the Fourth Amendment sense, when police take that route for the purpose of
making a general inquiry or for some other legitimate reason, they are free to keep their eyes
open.”]; U.S. v. James (7t Cir. 1994) 40 F.3d 850, 862 [“Both the paved walkway and the rear side
door were accessible to the general public and the rear side door was commonly used for entering
the duplex from the nearby alley.”].

9 See People v. Superior Court (Stroud) (1974) 37 Cal.App.3d 836, 840 [“It is common knowledge that
a front yard is likely to be crossed at any time by door-to-door solicitors, delivery men and others
unknown to the owner of the premises.”]; People v. Thompson (1990) 221 Cal.App.3d 923, 943 [“An
officer is permitted the same license to intrude as a reasonably respectful citizen.”]; People v. Bradley
(1969) 1 Cal.3d 80, 85; U.S. v. Taylor (4t Cir. 1996) 90 F.3d 903, 909 [“(T)he Taylors’ front entrance
was as open to the law enforcement officers as to any delivery person, guest, or other member of the
public.”]; Davis v. U.S. (9t Cir. 1964) 327 F.2d 301, 304 [“Absent express orders from the person in
possession against any possible trespass, there is no rule of private or public conduct which makes it
illegal per se, or a condemned invasion of the person's right of privacy, for anyone openly and
peaceably, at high noon, to walk up the steps and knock on the front door of any man's 'castle’ with
the honest intent of asking questions of the occupant thereof—whether the questioner be a pollster,
a salesman, or an officer of the law.”]; U.S. v.

Hammett (9t Cir. 2001) 236 F.3d 1054, 1059 [“Law enforcement officers may encroach upon the
curtilage of a home for the purpose of asking questions of the occupants.”]; U.S. v. Smith (6t Cir.
1986) 783 F.2d 648, 651 [“The fact that a driveway is within the curtilage of a house is not
determinative if its accessibility and visibility from a public highway rule out any reasonable
expectation of privacy.”]; U.S. v. Reyes (2 Cir. 2002) 283 F.3d 446, 465 [“Since the route which any
visitor to a residence would use is not private in the Fourth Amendment sense, when police take that
route for the purpose of making a general inquiry or for some other legitimate reason, they are free
to keep their eyes open.” Quoting from 1 LaFave, Search and Seizure (374 Ed. 1996) § 2.3(e) at p. 499].
10 UU.S. v. Reed (8t Cir. 1984) 733 F.2d 492, 501.

11 Lorenzana v. Superior Court (1973) 9 Cal.3d 626, 629. ALSO SEE People v. Camacho (2000) 23
Cal.4th 824, 832 [“A resident of a house may rely justifiably upon the privacy of the surrounding
areas as a protection from the peering of the officer unless such residence is “exposed” to that
intrusion by the existence of public pathways or other invitations to the public to enter upon the
property.”].

12 See People v. Thompson (1990) 221 Cal.App.3d 923, 943 [“(A) substantial and unreasonable
departure from such an area, or a particularly intrusive method of viewing, will exceed the scope of
the implied invitation and intrude upon a constitutionally protected expectation of privacy.”

Quoting from State v. Seagull (1981) 95 Wn.2d 898]; U.S. v. Hammett (9t Cir. 2001) 236 F.3d 1054,
1060 [“(A)n officer may, in good faith, move away from the front door when seeking to contact the
occupants of a residence.”]; U.S. v. James (7t Cir. 1994) 40 F.3d 850; U.S. v. Taylor (4t Cir. 1996) 90
F.3d 903.
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DRIVEWAYS: Driveways are sometimes used as pathways—sometimes the only
pathway—to the front of a house. If so, for the reasons discussed above, an officer’s entry
onto a driveway is not a search.

But even if the driveway was not a pathway to the front door, the occupants can seldom
expect that officers and others will not walk on the driveway unless there were unusual
circumstances that restricted such access.? As the U.S. Court of Appeals pointed out:

Whether a driveway is protected from entry by police officers depends on the
circumstances. The fact that a driveway is within the curtilage of a house is not
determinative if its accessibility and visibility from a public highway rule out
any reasonable expectation of privacy.”1*

For example, the courts have ruled that officers did not need a warrant to walk onto a
suspect’s driveway to install a tracking device under his car or to record his car’s license
number.15

Another example is found in U.S. v. Ventling'® where a forest service agent was
investigating the construction of an illegal roadblock on a government road. The agent
noticed tire tracks leading from the roadblock to the driveway of Ventling’s house. So he
followed the tracks down the driveway where the took photos of them. The photos were
later used in Ventling’s trial on a charge of blocking a Forest Service road. In ruling that

13 See U.S. v. Humphries 13 (9t Cir. 1980) 636 F.2d 1172, 1179 [“It does not appear from the record
that the driveway was enclosed by a fence, shrubbery or other barrier. [The officer] did not move
bushes or other objects in order to make his observations.”]; In re Gregory S. (1980) 112 Cal.App.3d
764 [officer walked 20 feet down a driveway to speak with a suspect; court ruled the entry was
lawful, noting, “The criterion to be applied is whether entry is made into an area where the public has
been implicitly invited, such as the area furnishing normal access to the house. A reasonable
expectation of privacy does not exist in such areas.”]; U.S. v. Magana (9t Cir. 1975) 512 F.2d 1169,
1170-1 [“The proper inquiry is whether the officers’ intrusion into the residential driveway
constituted an invasion into what the resident seeks to preserve as private even in an area which,
although adjacent to his home, is accessible to the public.”]; People v. Zichwic (2001) 94 Cal.App.4th
944, 953 [“Just like any other visitor to a residence, a police officer is entitled to walk onto parts of
the curtilage that are not fenced off.”]; U.S. v. Reyes (214 Cir. 2002) 283 F.3d 446, 465 [“(W)e have
found no Fourth Amendment violation based on a law enforcement officer’s presence on an
individual’s driveway when that officer was in pursuit of legitimate law enforcement business.”]; U.S.
v. Evans (7t Cir. 1994) 27 F.3d 1219, 1229 [“There was no evidence that the public had limited
access to Glenn’s driveway, hence Evans had no reasonable expectation that members of the public
or FBI agents would refrain from entering it.”]; U.S. v.

Ventling (8t Cir. 1982) 678 F.2d 63, 66 [“(A) driveway and portion of the yard immediately adjacent
to the front door of the residence can hardly be considered out of public view.”]; U.S. v. Rogers (15t
Cir.2001) 264 F.3d 1, 5 [“(A) person does not have a reasonable expectation of privacy in a driveway
that was visible to the occasional passerby.”]; U.S. v. Mclver (9t Cir. 1999) 186 F.3d 1119, 1126
[“Assuming arguendo that the officers committed a trespass in walking into Mclver’s open driveway,
he has failed to demonstrate that he had a legitimate expectation of privacy cognizable under the
Fourth Amendment in this portion of his property.”]; U.S. v. Pretzinger (9t Cir. 1976) 542 F.2d 517,
520.

14 U.S. v. Smith (6t Cir. 1986) 783 F.2d 648, 651.

15 See People v. Zichwic (2001) 94 Cal.App.4th 944, 953; U.S. v. Humphries (9t Cir. 1980) 636

F.2d 1172,1179.

16 (8th Cir. 1982) 678 F.2d 63. ALSO SEE U.S. v. Magana (9% Cir. 1975) 512 F.2d 1169 [officers
lawfully drove onto driveway to make an arrest]; U.S. v. Roccio (1st Cir. 1992) 981 F.2d 587, 591 [“It
is undisputed that appellant’s Mercedes was clearly visible from the street on an obstructed
driveway. As such, the IRS agents needed no warrant to seize the automobile, and appellant suffered
no Fourth Amendment violation due to the warrantless seizure.”]; U.S. v. Rogers (15t Cir. 2001) 264
F.3d 1, 5 [IRS legally seized car on driveway].



the agent was not conducting a “search” when he drove down the driveway, the court said:
[A] driveway and portion of the yard immediately adjacent to the front door of the
residence can hardly be considered out of public view. The extension of Ventling’s
expectations of privacy to the driveway and that portion of the yard in front of the
house do not, under these circumstances, appear reasonable.

Side yards

Like the driveway, the unfenced side areas of a home are usually visible to the public
and are readily accessible. Still, unless there is a normal access route or walkway along the
side of the house, the courts view unfenced side yards as somewhat more private than the
front. And it becomes more private as the entry becomes more unusual or unexpected; e.g.,
entry late at night, officers had to climb over bushes to get into yard, officers traversed
almost the entire side of the house.

For example, in People v. Camacho?’ officers in Ventura County were dispatched to
investigate a complaint of a “loud party disturbance” at Camacho’s home. The call came in
at about 11 .M. When the officers arrived they heard no loud noise and saw no sign of a
party. Still, they decided to investigate. But instead of knocking on Camacho’s front door,
one of the officers walked into the side yard which the court described as follows:

“[A]ln open area covered in grass. No fence, gate or shrubbery suggested entrance was
forbidden. Neither, however, did anything indicate the public was invited to enter;
there was neither a path nor a walkway, nor was there an entrance to the house
accessible from the side yard.

While in the side yard, the officer noticed a window that was open a few inches and
was not covered by curtains. Looking through the window, he saw Camacho packaging
cocaine. The officers then entered the house through the window and arrested him.

In ruling the officers’ entry into the side yard was an unlawful “search,” the court
observed “Most persons, we believe, would be surprised, indeed startled, to look out their
bedroom window at such an hour to find police officers standing in their yard looking back
atthem.”

Similarly, in Lorenzana v. Superior Court'8 officers went to Lorenzana’s apartment at
about 10 P.M. to investigate a tip that heroin was being sold there. Although there were no
doors or pathways along the east side of the apartment, an officer walked there and,
through a partially open window, was able to hear Lorenzana talking on the phone about a
heroin sale he was about to make. This ultimately led to Lorenzana’s arrest.

The California Supreme Court ruled, however, the officer was conducting an illegal
“search” when he heard the incriminating conversation. This was essentially because, (1)
there were no pathways or doors at this side of the apartment, and (2) the area along the
east side was not a common area for other apartment residents—it was solely for
Lorenzana’s use.

Backyards

Privacy expectations in backyards (including fenced side yards) are almost always
higher—usually much higher—than those in the front. There may be several reasons for
this, such as, (1) most backyards are not readily visible to the public, (2) normal access

17(2000) 23 Cal.4t 824.
18 (1973) 9 Cal.3d 626. COMPARE U.S. v. James (7t Cir. 1994) 40 F.3d 850 [officers walked on “a
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paved walkway along the side of the duplex leading to the rear side door. The passage to the rear side

door was not impeded by a gate or fence. Both the paved walkway and the rear side door were
accessible to the general public and the rear side door was commonly used for entering the duplex
from the nearby alley.”].
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routes seldom go through backyards, (3) backyards are usually surrounded by fences, and
(4) the family activities that commonly occur in backyards more closely resemble the so-
called “intimate” household activities that are afforded greater protection under the Fourth
Amendment. As the court observed in People v. Winters,'° “A person who surrounds his
backyard with a fence and limits entry with a gate, locked or unlocked, has shown a
reasonable expectation of privacy.”

To the extent that one or more of these circumstances do not exist, however, privacy
expectations may be reduced, maybe even eliminated. For example, if access to the house is
normally made from both the front and back, an officer’s entry into the backyard would not
constitute a search. As the court observed in U.S. v. Garcia,2° “If the front and back ofa
residence are readily accessible from a public place, like the driveway and parking area
here, the Fourth Amendment is not implicated when officers go to the back door reasonably
believing it is used as a principal entrance to the dwelling.”

Similarly, if the front door is inaccessible, and if officers have a legitimate reason for
contacting an occupant, it may be reasonable for them to go to the back to find another door.
This occurred in U.S. v. Daoust?' where officers, having received a tip that Daoust might have
some information about illegal drug activities, went to his house to speak with him. Upon
arrival, they discovered that the stairs leading up to the front door were missing. And
because the front door was five feet above the ground, the door was essentially
“inaccessible.” So the officers walked into the unfenced backyard, looking for another door.
While there, they saw a gun inside the house, which led to Daoust’s arrest for being a felon in
possession of a firearm. In ruling the officers’ entry into the backyard was lawful, the court
said:

A policeman may lawfully go to a person’s home to interview him. In doing so, he
obviously can go to up the front door, and, it seems to us, if that door is inaccessible
there is nothing unlawful or unreasonable about going to the back of the house
to look for another door, all as part of a legitimate attempt to interview a person.

“Open fields”

There can be no reasonable expectation of privacy in a so-called “open field,” even if the
property was obviously private. What is an “open field?” It is essentially any unoccupied and
undeveloped private residential property that is outside the curtilage of

19 (1983) 149 Cal.App.3d 705, 707. ALSO SEE People v. Cagle (1971) 21 Cal.App.3d 57, 65 [“The
bathroom was at the rear of the house, situated far from all normal access routes.”].

20 (9th Cir. 1993) 997 F.2d 1273, 1279-80.

21 (1st Cir. 1990) 916 F.2d 757.
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a home, almost always in rural areas.?? It is also possible that unoccupied or undeveloped
commercial property may constitute an “open field.”23

If property is deemed an “open field,” any evidence observed by officers while they are
walking or driving on it cannot be suppressed.?* As the Court of Appeal observed, “A
warrantless observation made by law enforcement from an open field enjoys the same
constitutional protection as one made from a public place.”?°

This is true even if the area is surrounded by a fences and NO TRESPASSING signs.?6 For
example, in United States v. Dunn?’ DEA agents entered a 198-acre “open field” that was
“completely encircled by a perimeter fence” and “several interior fences, constructed mainly
of posts and multiple strands of barbed wire.” In order to get close to two barns on the land,
the agents had to climb over two barbed-wire fences and a wooden fence. As they
approached one of the barns, they observed a PCP laboratory. Based on this observation,
they obtained a warrant to search the barn.

In ruling the agents’ presence on the property did not constitute a “search,” the U.S.
Supreme Court noted that it has “expressly rejected the argument that the erection of
fences on an open field—at least of the variety involved in those cases and in the present
case—creates a constitutionally protected privacy interest.” Thus, said the Court:

[t follows that no constitutional violation occurred here when the officers crossed over
respondent’s ranch-style perimeter fence, and over several similarly constructed
interior fences, prior to stopping at the locked front gate of the barn.

Adjoining property

22 See Oliver v. United States (1984) 466 US 170, 177,178 [“(A)n individual may not legitimately
demand privacy for activities conducted out of doors in fields, except in the area immediately
surrounding the home.”]; Dow Chemical v. United States (1986) 476 US 227, 235 [“(O)pen fields do
not provide the setting for those intimate activities that the Fourth Amendment is intended to
shelter from governmental interference or surveillance.”]; People v. Channing (2000) 81 Cal.App.4t
985, 990; People v. Freeman (1990) 219 Cal.App.3d 894, 901-3; People v. Channing (2000) 81
Cal.App.4th 985, 990. NOTE: Property may be an “open field” even though it is neither “open” nor a
“field,” if it was thickly wooded, or if it was marked with NO TRESPASSING signs. See Oliver v. United
States (1984) 466 US 170, 177, 182; People v. Freeman (1990) 219 Cal.App.3d 894, 901 [“An open
field need be neither ‘open’ nor a ‘field’ as those terms are used in common speech.”]; People v.
Channing (2000) 81 Cal.App.4th 985, 990-1. It is also possible that unoccupied or undeveloped
commercial property may constitute an “open field.” 22 See Dow Chemical v. United States (1986) 476
US 227, 236-8.

23 See Dow Chemical v. United States (1986) 476 US 227, 236-8.

24 See Oliver v. United States (1984) 466 US 170, 183 [“Nor is the government’s intrusion upon an
open field a ‘search’ in the constitutional sense because that intrusion is a trespass at common law.”];
United States v. Dunn (1987) 480 US 294, 304 [“Under Oliver and Hester, there is no constitutional
difference between police observations conducted while in a public place and while standing in the
open fields.”]; People v. Channing (2000) 81 Cal.App.4th 985, 990 [“A subjective expectation of privacy
in an open fields area is not an expectation that society is willing to recognize as reasonable.”]; People
v. Scheib (1979) 98 Cal.App.3d 820, 825 [“As early as 1924, the United States Supreme Court held
that the Fourth Amendment protection against unreasonable searches and seizures did not apply to
‘open fields.” Citing Hester v. United States (1924) 265 US 57].

25 People v. Shaw (2002) 97 Cal.App.4th 833, 838.

26 See U.S. v. Lewis (10t Cir. 2001) 240 F.3d 866; U.S. v. Caldwell (6 Cir. 2000) 238 F.3d 424;

U.S. v. Rapanos (6t Cir. 1997) 115 F.3d 367, 372 [“The rather typical presence of fences, closed or
locked gates, and ‘no trespassing’ signs on an otherwise open field therefore has no constitutional
import.]; U.S. v. Burton (6th Cir. 1990) 894 F.2d 188; U.S. v. Roberts (9t Cir. 1984) 747 F.2d 537, 541.
27 (1987) 480 US 294.
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Private property adjacent to the suspect’s property is, by its very nature, not within the
curtilage of the suspect’s house. It is, therefore, essentially an “open field” as to searches on
the suspect’s property. For example, if the suspect’s neighbor permitted officers to use his
property to watch the suspect’s activities, the officers would be, as far as the law is
concerned, in an “open field” because it is outside the curtilage of the suspect’shouse.?8

Even if officers entered the neighbor’s property without the neighbor’s consent, the
suspect would not have standing to challenge the legality of the entry. As the court
observed in People v. Claeys,“[D]efendant’s Fourth Amendment rights stopped at his
backyard fence because the [marijuana] plants were readily visible from his neighbor’s
property and he had no reasonable expectation of privacy in what could be seen from
there.”??

Multiple-occupantbuildings
In multiple-occupant buildings, such as apartments and hotels, the occupants do not
have a reasonable expectation of privacy in areas that are for the use of the tenants in
general such as hallways, walkways, recreation facilities, parking lots, and enclosed
garages.3? Consequently, an officer’s act of entering such a common area isnota “search.”
As the court noted in People v. Seals:
[P]olice officers in performance of their duty may, without doing violence to the
Constitution, enter upon the common hallway of an apartment building without
warrant or express permission to do so.3!
Note that an entry into such a common area is not a search even if officers entered
through a locked door.3?

28 See People v. Shaw (2002) 97 Cal.App.4th 833, 838 [officer’s observation from defendant’s
neighbor’s property was essentially an observation from an “open field” because a neighbor’s
property is necessarily outside the curtilage of the defendant’s property]; People v. Claeys (2002) 97
Cal.App.4th 55, 59 [“We can find no California cases, nor does defendant cite any, where a search has
been held invalid under the federal constitution because the police trespassed onto property
adjoining a defendant’s property.”]; People v. Superior Court (Stroud) (1974) 37 Cal.App.3d 836, 839-
40.

29(2002) 97 Cal.App.4t 55, 59.

30 See People v. Shaw (2002) 97 Cal.App.4th 833, 840 [in ruling that Shaw did not have a reasonable
expectation of privacy in the back area of the apartment building in which he lived, the court noted
that Shaw “introduced no evidence of any right to exclude others from the common area of the
apartment complex.”]; People v. Robinson (1986) 185 Cal.App.3d 528, 531; People v. Superior Court
(Reilly) (1975) 53 Cal.App.3d 40, 45 [officer standing outside motel room]; People

v. Petersen (1972) 23 Cal.App.3d 883, 894 [“the dynamite was apparently in plain sightin a garage
used in common by all the apartment tenants, so that any expectation of privacy on the part of
appellant in placing it there, would have been unreasonable.”]; People v. Campobasso (1989) 211
Cal.App.3d 1480, 1482-3 [officer looked into the hallway of a storage facility containing “dozens of
rental lockers”]; People v. Galan (1985) 163 Cal.App.3d 786, 792-3; People v. Ortiz (1995) 32
Cal.App.4th 286, 290-1 [hotel hallway]; People v. Kilpatrick (1980) 105 Cal.App.3d 401, 409 [“The
open carport area was used commonly by all motel tenants and thus was not a private,
constitutionally protected space.”]; People v. Szabo (1980) 107 Cal.App.3d 419, 428 [underground
garage for apartment residents]; People v. Terry (1969) 70 Cal.2d 410, 425-8 [garage under an
apartment building]; People v. Berutko (1969) 71 Cal.2d 84, 91; People v. Willard (1965) 238
Cal.App.2d 292, 307 [“The structure was a duplex and although the record does not spell it out, it is a
reasonable inference that other occupants of the building had use of the area around it.”]; People v.
Arango (1993) 12 Cal.App.4th 450, 455 |[officers climbed over a wrought iron fence surrounding an
apartment complex].

31 (1968) 263 Cal.App.2d 575, 577.
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Officers may also walk on areas outside the structure that are accessible to the tenants.
For example, in U.S. v. Fields33 narcotics officers in New Haven, Connecticut received reliable
information that Fields was presently bagging crack cocaine in the rear of a certain
apartment, and that his activities were visible through an open window. They arrived at the
apartment at 8:25 P.M,; it was dark. Because the windows out front were covered, the officers
walked into the “fenced-in side yard.” There they saw Fields bagging crack cocaine. On
appeal, the court ruled that Fields could not reasonably expect that people would not be in
his side yard because the area was readily accessible to the other residents of the building.
Said the court, “[D]efendants here could have no such legitimate [privacy] expectations
because the building in which they conducted their operations contained other apartments
whose tenants were entitled to use the side yard without giving notice or having the
defendant’s permission.”

Businesses

A search does not result from an officer’s entering a parking lot, business, or other
commercial establishment to which the public was expressly or impliedly given access.3* As
the U.S. Supreme Court observed in Maryland v. Macon,?> “The officer’s action in entering
the bookstore and examining the wares that were intentionally exposed to all who frequent
the place of business did not infringe a legitimate expectation of privacy and hence did not
constitute a search within the meaning of the Fourth Amendment.”

Signs and fences

The posting of NO TRESPASSING signs may be relevant in determining whether the
occupants reasonably expected privacy. It is not, however, nearly as significant as erecting
fences that are constructed to keep people out.

“NO TRESPASSING” SIGNS: NO TRESPASSING signs are like blaring car alarms: they’re so
common, they’re usually ignored.3¢ This is especially true if the sign is posted in a place
where people can be expected to walk or drive. For example, it is unlikely that signs posted
on a pathway leading to a home or apartment building would ever create a

32 See People v. Howard (1976) 63 Cal.App.3d 249, 254 [“(W)e do not believe that the locked outside
door [to an apartment building] established the same sanctity for the hallways and common areas as
is established for individual apartments by the door to those apartments.”]; People v. Shaw (2002)
97 Cal.App.4th 833 [officers entered through a “break in the fencing”]; People v. Seals (1968) 263
Cal.App.2d 575, 577; People v. Arango (1993) 12 Cal.App.4!450, 455.

33 (2nd Cir. 1997) 113 F.3d 313. ALSO SEE People v. Willard (1965) 238 Cal.App.2d 292, 307 [“We

can find nothing unreasonable in [the officers’] proceeding to the rear door which appears to have
been a normal means of access to and egress from that part of the house. The gate was open and the
rear door, actually on the side of the house, would probably be more public than a door at the back of
the structure.”].

34 See U.S. v. Reed (8t Cir. 1984) 733 F.2d 492, 501 [“(T)here was no indication that the back parking
lot was ‘private’ to the owners or to those specifically authorized to use it.. . [It] served as a common
loading area for C.D.Y. and a carpet business located to the immediate west of C.D.Y.”].

35(1985) 472 US 463, 469.

36 See Oliver v. United States (1984) 466 US 170, 182, fn.13 [“Certainly the Framers did not intend
that the Fourth Amendment should shelter criminal activity wherever persons with criminal intent
choose to erect barriers and post ‘No Trespassing’ signs.”]; U.S. v. Raines (8t Cir. 2001) 243 F.3d 419,
421 [no Fourth Amendment violation when officers, while walking down the driveway of the
defendant’s home, walked through a ten-foot wide opening in a “makeshift fence of debris that
encircled [the defendant’s] property.”]; U.S. v. Ventling (8t Cir. 1982) 678 F.2d 63, 66 [trial court
stated, “The presence of 'no trespassing’ signs in this country without a locked or closed gate make
the entry along the driveway for the purposes above described not a trespass and therefore does not
constitute an intrusion prohibited by the Fourth Amendment.”].
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reasonable expectation that people would not walk to the front door.37 Similarly, NO
TRESPASSING signs around an “open field” would not create a reasonable expectation of
privacy because open fields are simply not private places.38

On the other hand, NO TRESPASSING signs at the entry to a backyard would be a more
significant circumstance because backyards—especially fenced backyards—are
traditionally much more private than front yards.

FENCES: Whether a fence creates or helps establish a reasonable expectation of privacy
depends largely on the nature of the fence and the normal privacy expectations of the area it
surrounds.?® For example, a fence surrounding an apartment house or other multiple-
occupant building will seldom establish a reasonable expectation of privacy because the
fence is obviously not intended to prevent entry by the residents, their visitors, and
tradespeople. Similarly, as noted earlier, a fence surrounding an “open field” will not create
or even contribute to the owner’s privacy expectations.

On the other hand, a fence surrounding the backyard of a single-family residence is
much more likely to demonstrate a reasonable expectation of privacy because backyards
are fairly private to the extent they're not readily visible to the public and are not places
where normal access routes are ordinarily found. As the Court of Appeal observed, “A
person who surrounds his backyard with a fence and limits entry with a gate, locked or
unlocked, has shown a reasonable expectation of privacy.”4?

The manner in which a fence or barrier is constructed may also be relevant in
determining privacy expectations.*! A homeowner who surrounds his home with an
electrified chain link fence topped with razor wire could make a good case that he
reasonably expected privacy. On the other hand, a white picket fence or a chain hanging
between two posts would not be viewed as a serious effort to prevent entry.

For example, in U.S. v. Reyes*? a probation officer went to Reyes’ house to investigate a
report from the DEA that Reyes, a probationer, might be growing large quantities of
marijuana. When no one answered the front door, the probation officer walked down a
gravel driveway along the side of the house to see if Reyes was in the backyard. There was a
“chain hanging from two posts across a portion of the driveway” but it “did not

37 See U.S. v. Reyes (2 Cir. 2002) 283 F.3d 446 [no reasonable expectation of privacy on a gravel
driveway with “a chain hanging from two posts across a portion of the driveway; it did not extend the
full width of the driveway ... [T]he District Court found that the chain and posts ‘did not block off
ingress and egress for pedestrians but appeared to be something that would be put in place to keep
vehicles either in or out of that area.”]; U.S. v. Ventling (8% Cir. 1982) 678 F.2d 63, 65-6.

38 See U.S. v. Lewis (10t Cir. 2001) 240 F.3d 866; U.S. v. Caldwell (6t Cir. 2000) 238 F.3d 424;

U.S. v. Rapanos (6t Cir. 1997) 115 F.3d 367, 372 [“The rather typical presence of fences, closed or
locked gates, and ‘no trespassing’ signs on an otherwise open field therefore has no constitutional
import.]; U.S. v. Burton (6th Cir. 1990) 894 F.2d 188; U.S. v. Roberts (9t Cir. 1984) 747 F.2d 537, 541.
39 See Oliver v. United States (1984) 466 US 170, 182, fn.13; People v. Winters (1983) 149 Cal.App.3d
705, 707 [reasonable expectation of privacy when gate enclosed the back yard and was posted with a
sign reading, “Private Property/no trespassing/no soliciting”].

40 People v. Winters (1983) 149 Cal.App.3d 705, 707. ALSO SEE Vidaurri v. Superior Court

(1970) 13 Cal.App.3d 550, 553; Burkholder v. Superior Court (1979) 96 Cal.App.3d 421, 424
[“search” occurred when an officer ignored NO TRESPASSING signs and “used a master key to unlock a
gate across the dirt access road leading to the [petitioner’s] property; encountering a second
padlocked gate about three-fourths of a mile farther on, the party simply skirted the unfenced gate
and entered upon petitioner’s property without permission.”].

41 See U.S. v. Raines (8t Cir. 2001) 243 F.3d 419, 421 [no Fourth Amendment violation when

officers, while walking down the driveway of the defendant’s home, walked through a ten-foot wide
opening in a “makeshift fence of debris that encircled [the defendant’s] property.”].

42 (2nd Cir, 2002) 283 F.3d 446.
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extend the full width of the driveway.” While walking along the driveway, the probation
officer spotted marijuana plants on Reyes’ property.

In ruling that Reyes could not reasonably expect that visitors would not walk along his
driveway, the trial court said, “Although there was a chain to prevent vehicles from
entering the driveway, there were no signs forbidding pedestrian access. [Furthermore] the
driveway was not secluded in any manner. The driveway led to the street and could be
viewed in its entirety from the street.” Thus, the court ruled, “In these circumstances, there
was nothing inappropriate, much less unconstitutional, about the probation officers’ entry
onto the driveway...”

Finally, although the absence of a “serious” fence might suggest that no reasonable
expectation of privacy exists, the courts have rejected the idea that people must construct
fences in order to claim privacy. As the California Supreme Court stated in People v.
Camacho,®® “[W]e cannot accept the proposition that defendant forfeited the expectation his
property would remain private simply because he did not erect an impregnable barrier to
access.”

LEGALTRESPASS-SEARCHES

Even if an officer’s entry onto private property is a “search,” it’s not an unlawful search
unless the intrusiveness of the trespass outweighed the law enforcement interestin being
on the property. Consequently, to determine whether a trespass-search is lawful, the courts
balance the justification for the trespass against its intrusiveness.** If the justification
outweighs the intrusiveness, the search is lawful. Otherwise. it’s unlawful.

Justification

Because the intrusiveness of most technical trespasses falls somewhere between
nonexistent and trivial, not much justification is ordinarily required. Even so, officers must
be able to articulate some legitimate law enforcement interest for entering the property—
as opposed to “simply snooping.”4> The following are commonly cited:

To INVESTIGATE: Officers reasonably believed the entry was necessary to investigate a

crime or suspicious circumstance.*6

TO DETAIN OR ARREST: Officers had legal grounds to detain or arrest a person on the

property.4’

43 (2000) 23 Cal.4th 824, 835.

44 See Inre Gregory S. (1980) 112 Cal.App.3d 764, 776 [“The constitutionality of police intrusions is
determined by weighing the gravity of the public concerns served by the seizure, the degree to which
the seizure advances the public interest, and the severity of the interference with individual liberty.”
Quoting from Brown v. Texas (1979) 443 US 47, 51.]; People v. Thompson (1990) 221

Cal.App.3d 923, 944; U.S. v. Anderson (8t Cir. 1977) 552 F.2d 1296, 1299-1300; U.S. v. Daoust (1st Cir.
1990) 916 F.2d 757 [court asked whether the officers have a legitimate need to be there, or were
they “simply snooping?”].

45 U.S. v. Daoust (15t Cir. 1990) 916 F.2d 757.

46 See People v. Superior Court (Stroud) (1974) 37 Cal.App.3d 836, 841 [officers reasonably believed
there were stolen car parts in the backyard]; U.S.v.James (7t Cir. 1994) 40 F.3d 850; |;

U.S.v. Hammett (9t Cir. 2001) 236 F.3d 1054, 1060 [officers circled the house to speak with the
residents about marijuana growing on their property].

47 See People v. Thompson (1990) 221 Cal.App.3d 923, 945 [“The police would have an unreasonably
difficult time protecting citizens and the property from the criminal actions of third parties if police
were restricted to walkways, driveways, and other normal access routes when the third parties
whom the officers seek to detain do not restrict themselves to such areas.”]; People v. Manderscheid
(2002) 99 Cal.App.4th 355, 363-4 [entry into backyard lawful in connection with the arrest of a
“potentially armed parolee” who was “hiding in a residential neighborhood; i.e., near families and
children.”]; People v. Arango (1993) 12 Cal.App.4th 450, 455 [“To detain
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TO INSPECT STOLEN PROPERTY OR CONTRABAND: Officers entered the property to inspect

property that they reasonably believed was stolen.*8

TO SPEAK WITH OCCUPANTS: Officers had a duty to attempt to speak with the occupants.*’

For example, in People v. Camacho,*® discussed earlier, officers received a complaint of a
“loud party disturbance” at Camacho’s home at about 11 p.M. When they arrived, however,
they heard no loud noise and found no sign of a party. Nevertheless, they walked into the
side yard where they happened to see Camacho in a bedroom bagging cocaine. The court
ruled the officers’ technical trespass was not justified because there was no disturbance
and, therefore, no need to take any action. Said the court:

Indeed, had the officers on their arrival at defendant’s house heard a raucous party,
confirming the anonymous complaint that brought them there in the first place, and
had they then banged on the front door to no avail, their entry into the side yard in
an attempt to seek the source of the noise would likely have been justified. [But
here] the officers arrived at defendant’s home late in the evening and heard no such
noise. Without bothering to knock on defendant’s front door, they proceeded
directly into his darkened side yard.

Another example—this one demonstrating sufficient justification—is found in In re
Gregory S.51 which involved a “malicious mischief” call at about 1:45 p.M. The Contra Costa
County sheriff’s deputy who was dispatched to the call saw the suspect standing in the
front yard of his home. But when the deputy stopped to talk with him, the suspect started
to walk around the side of his house. The deputy called out twice, “Hey you.

Come here,” but the suspect kept walking. As the officer was walking down the driveway

appellants and investigate the suspicious narcotics trafficking circumstances, the officers were
entitled to climb the wrought iron fence and enter an open carport area where the Buick was
parked.”]. ALSO SEE U.S. v. Reyes (2nd Cir. 2002) 283 F.3d 446, 467 [probation officer entered
driveway to conduct court-imposed home visit].

48 See People v. Superior Court (Stroud) (1974) 37 Cal.App.3d 836, 841 [officers reasonably believed
there were stolen car parts in the backyard]; U.S. v. Hammett (9th Cir. 2001) 236 F.3d 1054, 1060
[officers circled the house to speak with the residents about marijuana growing on their property].
49 See People v. Camacho (2000) 23 Cal.4th 824, 836 [“Indeed, had the officers on their arrival at
defendant’s house heard a raucous party, confirming the anonymous complaint that brought them
there in the first place, and had they then banged on the front door to no avail, their entry into the
side yard in an attempt to seek the source of the noise would likely have been justified.”];

U.S. v. Reyes (21 Cir. 2002) 283 F.3d 446, 467 [probation officer entered driveway to conduct court-
imposed home visit]; U.S. v. Hammett (9t Cir. 2001) 236 F.3d 1054, 1060; U.S. v. Anderson (8t Cir.
1977) 552 F.2d 1296, 1300 [“We cannot say that the agents’ action in proceeding to the rear after
receiving no answer at the front door was not incompatible with the scope of their original purpose
that any evidence inadvertently seen by them must be excluded. . .

."]. COMPARE People v. Winters (1983) 149 Cal.App.3d 705, 708 [“The officers [who, according to
the court, were only conducting a “routine investigation”] could have determined at the front door
no one was at home... .. By trespassing into the back yard, they surpassed what was reasonable under
the circumstances.”].

50 (2000) 23 Cal.4th 824. ALSO SEE People v. Winters (1983) 149 Cal.App.3d 705, 708 [“The officers
[who, according to the court, were only conducting a “routine investigation”] could have determined
at the front door no one was at home. .. . By trespassing into the back yard, they surpassed what was
reasonable under the circumstances.”]; U.S. v. Anderson (8t Cir. 1977) 552 F.2d 1296, 1300 [“We
cannot say that the agents’ action in proceeding to the rear after receiving no answer at the front
door was no incompatible with the scope of their original purpose that any evidence inadvertently
seen by them must be excluded....”]; U.S. v. Raines (8t Cir. 2001) 243 F.3d 419 [officer walked to the
back of a house to serve a civil complaint].

51(1980) 112 Cal.App.3d 764.
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toward the suspect, the suspect told him to get off his property. The deputy told the suspect
that he was investigating a complaint by a neighbor and that he had a legal right to be there.
The suspect then started to leave and a struggle ensued. The suspect was charged with
interfering with an officer in the performance of his duties.>?

In ruling the deputy had a right to be on the suspect’s property, the court said: Appellant
argues that privacy was invoked when he ordered the officer off the property. But the
officer had a right and commensurate duty to deal with the problem at hand. He did not
enter the property arbitrarily. Appellant had ignored the officer’s earlier order to come
to the street. If, despite the lack of indicia of privacy, the  entry be deemed an
intrusion, the entry and detention were authorized by the  public concern to maintain
peace in the neighborhood.

Keep in mind that if the trespass is more than minimally intrusive, the courts will
require more justification.

Intrusiveness
Assuming that officers are able to articulate some justification for entering the
property, the issue becomes whether that justification outweighed the intrusiveness of the
officers’ entry. As a practical matter, most technical trespassing by officers involves nothing
more than walking or driving onto private property which is seldom considered a
significant intrusion. Sometimes, however, there are circumstances that increase the
intrusiveness of the trespass, requiring additional justification. The following are
circumstances that might be relevant:
TIME OF NIGHT: Privacy expectations may be affected by the time of day or night in
which the entry occurred. Although there is little law on this subject, the courtin People
v. Camacho®3 cited the “lateness of the hour” (11 P.M.) as a circumstance indicating the
defendant reasonably expected that officers and other people would not be walking
along the side of his home.
LOOKING THROUGH WINDOWS: An entry may be deemed more intrusive if it enabled
officers to see through a window that would otherwise not have afforded a view
inside.>*
CLIMBING LEDGE OR FIRE ESCAPE: An officer’s act of looking through the window of a
home from a ledge, trellis, or fire escape may be deemed more intrusive because most
people do not expect intruders on such places.55 However, an expectation of privacy
would likely be unreasonable if the fire escape or ledge was routinely used by others.5¢
LENGTH OF TRESPASS: Sometimes cited but only marginally important; most are very
brief.57

52 See Penal Code § 148.

53 (2000) 23 Cal.4th 824, 838.

54 See Lorenzana v. Superior Court (1973) 9 Cal.3d 626, 636; Pate v. Municipal Court (1970) 11
Cal.App.3d 721, 724.

55 See Pate v. Municipal Court (1970) 11 Cal.App.3d 721, 724 [“Thus, the trespass [Officer] Sweeney
committed when he climbed upon the ornamental trellis to look into appellant’s room through the
accidental aperture was an unreasonable governmental intrusion.”].

56 See Cohen v. Superior Court (1970) 5 Cal.App.3d 429, 435 [“Whether or not the occupants of
apartment 402 could reasonably assume that they were free from uninvited inspection through the
window opening onto the fire escape was a question of fact, turning (inter alia) on the customary use
or nonuse of the fire escape platforms for purposes other than emergency escape ..

R

57 See People v. Camacho (2000) 23 Cal.4th 824, 834 [“It is the nature, not the duration, of the
intrusion that controls in this case.”].



OFFICERS ORDERED OFF: The fact that officers remained on the property after being
ordered to leave by a resident might make the entry more intrusive, but an order to
leave does not make their presence unlawful if there was sufficient justification.>8

58 See In re Gregory S. (1980) 112 Cal.App.3d 764, 776 [“Appellant argues that privacy was invoked
when he ordered the officer off the property. But the officer had a right and commensurate duty to
deal with the problem at hand. He did not enter the property arbitrarily. Appellant had ignored the
officer’s earlier order to come to the street. If, despite the lack of indicia of privacy, the entry be
deemed an intrusion, the entry and detention were authorized by the public concern to maintain
peace in the neighborhood.”].
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Oliver v. United States

PETITIONER RESPONDENT
Oliver United States
LOCATION

Sugar Camp Road

DOCKET NO. DECIDED BY
82-15 Burger Court
LOWER COURT

United States Court of Appeals for the
Sixth Circuit
CITATION

ADVOCATES
466 US 170 (1984) Donnal-Zeegers
ﬁRGgED on behalf of the Respondent Thornton
ov 9,
DECIDED W S M
Apr 17,1984 A_VFM Dotitinnor Mainna

Facts of the case Frank E. Haddad,]r.
These are two consolidated cases involving the discovery of on behalf of the Petitioner Oliver
open marijuana fields as the result of unwarranted
searches of privately owned land. Alan 1. Horowitz
In the first case, Kentucky State police searched Ray E. on behalf of the Respondent United States
Oliver's farm, acting on reports that marijuana was grown
there. A gate marked with a "No Trespassing” sign
surrounded the field.
Police found marijuana in the field about a mile from Oliver's home. Before trial, the United States District
Courtfor the Western District of Kentucky suppressed evidence found in the search on the ground that
Oliver had a reasonable expectation that his field would remain private. This expectation triggered the Fourth
Amendment's protection against unreasonable searches and seizures. The Court of Appeals for the Sixth
Circuit reversed under the open field doctrine. The open field doctrine states that a citizen's protection from
unwarranted search does not extend to open fields.
In the second case, police searched the woods behind Richard Thornton's property after an anonymous tip.
Police found two marijuana patches on Thornton's land. The Main Superior Court granted Thornton's motion
to suppress evidence found in the search for the same reasons as the Oliver case. On appeal, the Supreme
Judicial Court of Main affirmed.

Question
Does the open field doctrine apply when police officers knowingly enter privately owned fields without a
warrant?

Conclusion
6-3 Decision
Yes. In a 6-3 vote, Justice Lewis F. Powell, Jr. wrote for the majority, stating that the

open field doctrine applies to both cases. Individuals cannot legitimately expect FOR AGAINST

privacy for activities conducted out in the open except in the area immediately Blackmun  Marshall

surrounding their house. Also, the act of police officers entering a privately owned White Brennan
Powell Stevens

field is not automatically a search for Fourth Amendment purposes even if itis a

common law trespass. Oliver's case was affirmed, and Thornton's was reversed B‘urger
O’Conner

and remanded. .
Rehnquist

Justice Byron White wrote a special concurrence, saying that there was no need for
the majority to deal with the expectation of privacy issue because a field is clearly

nota

"house" or an "effect” under the Fourth Amendment. Justice Thurgood Marshall wrote a dissent, contending

that the law should protect private land that is marked as such against unreasonable searches and seizures.
Justice William ]. Brennan and Justice John P. Stevens joined Justice Marshall's dissent.


https://www.oyez.org/advocates/frank_e_haddad_jr
https://www.oyez.org/advocates/alan_i_horowitz
https://supreme.justia.com/cases/federal/us/466/170/
https://www.oyez.org/advocates/donna_l_zeegers
https://www.oyez.org/advocates/wayne_s_moss
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United States v. Martinez - Fuerte

PETITIONER
United States
DOCKET NO.

74 - 1560

LOWER COURT
United States Court of Appeals
for the Ninth Circuit
CITATION

428 US 543 (1976)
ARGUED

Apr 26,1976
DECIDED

Jul 6,1976

RESPONDENT

Martinez-Fuerte

DECIDED BY
Burger Court

ADVOCATES
Ballard Bennett
for petitioner in No. 75-5387, by Mark L

Mark L. Evans

Charles M. Sevilla

Facts of the case for respondent in No. 75-1560
Martinez-Fuerte and others were charged with transporting

illegal Mexican aliens. They were stopped at a routine fixed
checkpoint for brief questioning of the vehicle's occupants on a major highway not far from the Mexican

border.

Question

Do such stops violate the Fourth Amendment's proscription against unreasonable searches and seizures?

Conclusion
7 -2 Decision

Majority Opinion By Lewis F. Powell, Jr.

No, because if there is a reasonable collective suspicion, then individuals can be
searched in the interest of public safety. Justice Lewis F. Powell, Jr., writing for the 7- | Steyens  Breyer
to-2 majority, said: "The defendants note correctly that to accommodate public and Ginsburg Kennedy
private interests some quantum of individualized suspicion is usually a prerequisite Souter Roberts

to a constitutional search or seizure.... But the Fourth Amendment imposes no Scalia Alito

irreducible requirement of such suspicion.” Thomas


https://supreme.justia.com/cases/federal/us/428/543/
https://www.oyez.org/advocates/ballard_bennett
https://www.oyez.org/advocates/mark_l_evans
https://www.oyez.org/advocates/charles_m_sevilla

California v. Greenwood

PETITIONER
California
DOCKET NO.

86 - 684

LOWER COURT
State appellate court
CITATION

486 US 35 (1988)
ARGUED

Jan 11, 1988
DECIDED

May 16, 1988

Facts of the case

RESPONDENT

Greenwood

DECIDED BY
Rehnquist Court

173

ADVOCATES
Michael ]. Pear

Argued the cause for the petitioner

Michael [an Garey
By appointment of the Court, argued the

cause for the respondents

Local police suspected Billy Greenwood was dealing drugs from his residence. Because the police did not have
enough evidence for a warrant to search his home, they searched the garbage bags Greenwood had left at the
curb for pickup. The police uncovered evidence of drug use, which was then used to obtain a warrant to search
the house. That search turned up illegal substances, and Greenwood was arrested on felony charges.

Question

Did the warrantless search and seizure of Greenwood's garbage violate the Fourth Amendment's search and

seizure guarantee?

Conclusion

7 -2 Decision for CA
Majority Opinion By Byron R. White

Voting 6 to 2, the Court held that garbage placed at the curbside is unprotected by
the Fourth Amendment. The Court argued that there was no reasonable expectation | Blackmun Brennan
of privacy for trash on public streets "readily accessible to animals, children, Stevens Marshall
scavengers, snoops, and other members of the public." The Court also noted that the | Wwhite

police cannot be expected to ignore criminal activity that can be observed by "any 0’Connor

member of the public."

Rehnquist


https://supreme.justia.com/cases/federal/us/486/35
https://www.oyez.org/advocates/michael_j_pear
https://www.oyez.org/advocates/michael_ian_garey

Chapter 10

* Vehicle Searches
= Case Study - Arizona v. Gant



Vehicle Searches

A group of friends and I are going on a road trip in a
month and I was wondering what are some of the best
methodsyou havecomeacrossto secureourdrugs?Posted
onReddit.com.

Most big- and small-time criminals have

learned that the safest and most conve-

nient place to hide their drugs, guns and
other incriminating evidence is often inside their
cars and trucks. This is mainly because motor ve-
hiclesarerelatively secure, highly mobile and, asan
addedbonus,theyarefullyprotectedbytheFourth
Amendment. As one website advised its criminal
readership: “Forget your house—your car is your
most private place.”?

Inthepast,vehicleswereevenmoreattractiveto
criminals because the courts were suppressing a lot of
evidence discovered inside them. This was be- cause
therules pertainingto vehicle searches had become
so “intolerably confusing”? that officers often had to
guess at whether they could search a vehicle,and
could only speculate as to the permis- siblescopeand
intensityofthesesearches.

Who causedthisimportantareaofthelawtofall into
disorder?Theprimesuspectsweremembersof the
United States Supreme Courtwho had consis- tently
failed to resolve the recurring conflict be- tween
the privacy rights of vehicle occupants and the needs
oflaw enforcement.

But then one day in 1981, the Court issued an
opinion named New Yorkv. Belton in which it
announced—orsowethought—thatitwasgoingto fix
theseproblems.?Afteracknowledgingthatoffic- ers
needed vehicle search rules that were “straight-
forward,” “easily applied,” and “predictably en-
forced,” it announced just such a rule: Whenever
officersmakeacustodialarrestofthedriverorany
occupant of a vehicle, they may, as a matter of
routine, conduct a full search of the passenger
compartmentanditscontents.

' http://jalopnik.com. April 17,2013.
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Many criminalsandtheirattorneyswere, of course,
disappointed that the Court would choose such a
coherentrule whenitcould have devised one that
kepteveryoneguessing.ButBeltonbecamethelaw,
and suddenly the subject of vehicle searches was
mucheasiertounderstand and applyinthefield.

Butthenin2009,theCourt—forreasonsthatare still
bewildering—overturned Belton and replaced it with
precisely the type of rule that Belton was de- signed
to eliminate: one thatwas “highly sophisti- cated,”
“qualifiedbyallsortsofifs,ands,andbuts,” and
“literallyimpossible of application by the officer in the
field.”* The case was Arizona v. Gant,® and it wassuch
ashiftyopinionthatthefivejusticeswho signedit
claimedtheyhadnotactuallyoverturned Beltonwhen,
infact,thatwasexactlywhattheyhad done,anditwas
exactlywhattheyhadintendedto do.As]Justice Alioto
saidinhisdissentingopinion, “AlthoughtheCourt
refusestoacknowledgethatit is overruling Belton
there can be no doubt that it does so.”

Although Gant was aregrettable opinion, itwas not
asdevastatingas first predicted. While probable cause
to arrest an occupant of a vehicle would no longer
justify awarrantless search of it, prosecutors
discoveredthatinmanycasesinwhichofficershad
probablecausetoarrestanoccupant,theyalsohad
probablecausetosearchthevehicleforevidence of
the crime. And because the Supreme Court has
consistentlyupheldtherulethatprobable causeto
search avehicle will, in and of itself, justify a war-
rantlesssearchofit,therulespertainingtovehicle
searches has remained fairly stable.

Inthisarticle,wewilldiscussthevarioustypesof
vehiclesearches,startingwiththeonewehavejust
been discussing. Although it is sometimes called
“The Automobile Exception,” itis more commonly
knownsimplyasa “probable cause search.”

2 See Robbins v. California (1981) 453 U.S. 420, 430 [conc. opn. of Powell, .].

3(1981) 453 U.S. 454.

*New Yorkv. Belton (1981) 453 U.S.454,458 [quotingfrom LaFave, “Case-By-Case Adjudicationversus
Standardized Procedures: The Robinson Dilemma,” (1974)S.Ct.Rev.127,141].

5(2009) 556 U.S. 332.


http://jalopnik.com/

ProbableCauseSearches

Therulepertainingtoprobablecausesearchesis as
straightforwardastheycome: Officersmaysearch a
vehicle without a warrant if they have probable
cause to search it. Or, in the words of the Supreme
Court,awarrantlessvehiclesearchislegalifitwas
“based onfactsthatwould justify theissuance ofa
warrant, even though a warrant has not actually
beenobtained.”®

Significantly, these searchesare permitted evenif
officers had plenty of time to obtain awarrant,” or if
therewereno exigent circumstancesthatrequired an
immediate search,® or even if the vehicle had
already been towed and was sitting securely in a
police garage or impound yard.’ As the Supreme
Courtobserved in Michigan v. Thomas, “| T|he justi-
ficationto conductsuchawarrantlesssearchdoes not
vanish once the carhasbeenimmobilized.”*°

Although the existence of probable cause is the
mainrequirement, as we will now explain, thereare
actually four of them:

(1)“VEHICLE”: Thethingthatwassearched must fall
withinthedefinition ofa“vehicle” which, in the
context of probable cause searches, includes
cars, SUVs, vans, motorcycles, bi- cycles, and
boats.! It also includes RVs and other motor
homes except those that were beingusedsolely
asresidences;e.g.,onblocks.'? Furthermore,a
vehiclemaybesearchedeven thoughitwas
immobileastheresultofatraffic accident, a
mechanical failure, a fire or, as notedearlier,
becausethevehiclewasinpolice custody.'

176

(2) PUBLIC PLACE: A probable cause search of a
vehicle is permitted only if the vehicle was
locatedinapublicplaceoronprivateproperty
over which the suspect could not reasonably
expect privacy. For example, a car parked in the
suspect’s garage could not be searched
withoutawarrantor consent. Whataboutcars
parked on private driveways? In the past, they
could be searched because it was generally
agreed that people could not reasonably ex-
pectprivacyinadrivewaywhichis,byneces-
sity,readilyaccessible fromthestreet.In2013,
however, the Supreme Court rejected this rea-
soningandruled thatanynonconsensual en- try
onto a private driveway would require a
warrant or consent if the officers’ objective
wastoobtaininformation.!* Andbecausethat is
precisely the objective of conducting a ve- hicle
search, an officer’s warrantless entry ontoa
drivewaytosearchacarwillordinarily require a
warrant.

(3) PROBABLECAUSE:See“Probablecausetosearch,”
below.

(4) ScOPEOFSEARCH:Officersmusthaverestricted their
searchtoplacesand thingsinwhichthe evidence
couldreasonablybefound.See“Scope and
intensity ofthesearch,” below.

Probable cause to search
Inthecontextofvehiclesearches,probablecause
existsif officers were aware of facts that established a
“fair probability” that contraband or other evi-
dence of a crime was currently located inside the

vehicle.” This can be established by direct evidence

¢ United States v. Ross (1982) 456 U.S. 798, 809. Also see People v. Carpenter (1997) 15 Cal.4th 312, 365.

7 See People v. Superior Court (Valdez) (1983) 35 Cal.3d 11, 16.

8See Maryland v. Dyson (1999) 527 U.S. 465,467 [“the automobile exception does not have a separate exigency requirement”];
Pennsylvania v. Labron (1996) 518 U.S. 938,940 [“unforeseen circumstances” are not required].
SeeCaliforniav.Acevedo(1991)500U.5.565,570;UnitedStatesJohns(1985)469U.S.478,486; Peoplev.Panah(2005)35Cal.4th

395, 469.
0(1982) 458 U.S. 259, 261.

1 See California v. Carney (1985) 471 U.S. 386,392-93 [the “automobile exception” applies only “[w]hen a vehicle is being used onthe
highways, orifitisreadily capable of such use”]; People v. Needham (2000) 79 Cal.App.4th 260, 267; Peoplev. Allen (2000) 78

Cal.App.4th 445 [bicycle].

1z See California v. Carney (1985) 471 U.S. 386, 394, fn.3; People v. Black (1985) 173 Cal.App.3d 506, 510 [Winnebago]; U.S. v. Navas
(2nd Cir.2010) 597 F.3d 492,499 [trailer “withitslegs dropped” was sufficiently mobile].
13 See California v. Carney (1985) 471 U.S. 386, 391; People v. Overland (1988) 203 Cal.App.3d 1114, 1118.

* See Florida v. Jardines (2013) US [133 S.Ct. 1409, 1414].
15 See Illinois v. Gates (1983) 462 U.S. 213, 238.



(e.g.officerseestheevidenceinside)orcircumstan- tial
evidence,suchasthefollowing.

PC TO ARREST > PC TO SEARCH: As discussed
earlier, officersarenolonger permittedtosearcha
vehiclemerelybecausetheyhaveprobablecauseto
arrestthe driver or other occupant. However, ifthey
have probable cause to arrest an occupant for a
crime that occurred recently, they will often have
probable cause to search the car for the fruits and
instrumentalitiesofthatcrime.Inthewordsofthe
SupremeCourt,“[A]swillbetrueinmanycases,the
circumstances justifying the arrest are also those
furnishing probable cause for the search.”'® Here are
two examples:

GETAWAY CAR: Probable causetoarrestanoccu- pant

of a car for a crime that occurred recently will

ordinarily establish probable cause to search the
vehicle for the fruits and instrumentalities of the
crime. This often occurswhen officersstopa car
that had recently been used in a robbery or
burglary,in which casethey mayhave probable
cause to search for weapons or tools that were
usedinthecommissionofthecrime,stolenprop-
erty, and clothing similar to that used by the
perpetrator.’

DRUGSALES: Probable causetoarrestanoccupant for

drug sales will ordinarily provide probable cause

to search for weapons and items thatare
commonly used to package and sell drugs.'® THE

VEHICLE IS AN “INSTRUMENTALITY": If officers
haveprobablecausetobelievethatavehicle,itself, was
the means by which a crime was committed
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(e.g., hit-and-run, vehicular manslaughter, kidnap-
ping) they may searchitunderan exceptionto the
warrant requirement known as the “instrumental- ity
exception.”*? Asapracticalmatter,however,itis
seldom necessary to rely on the instrumentality
exceptionbecause,asdiscussed earlier, officers with
probable cause to believe that a vehicle was an
instrumentality ofa crimewillusuallyhave probable
causetosearchit. Nevertheless, California courts
continue to cite the instrumentality exception, espe-
ciallyincasesinwhichofficersarelookingfortrace
evidencesuchasDNA.?°
INFERENCE BASED ON CLOSE ASSOCIATION: Probable
causetosearchforcertainevidenceinavehiclemay be
basedonthediscoveryofathingorconditionthat is
closely associated with such evidence. In other
words, if items A and B are commonly found to-
gether,andifofficersfind Ainthesuspect’sposses-
sion, it may be reasonable to infer that he also
possessesB.Thus,indiscussingthisprinciple, the
court in People v. Simpson observed, “Illegal drugs
andgunsarealotlikesharksandremoras.Andjust asa
diverwhospotsaremoraiswell-advised tobe on the
lookout for sharks, an officer investigating cocaine
andmarijuanasaleswouldbefoolishnotto worry
aboutweapons.”* Someotherexamples:
DRUGCONTAINER>DRUGS: Seeingadistinctive
containerthatis commonlyusedto store drugs
willordinarilywarrantasearchofit;e.g.,bindles, tied
balloons.”? But containers that are com- monly
used for a legitimate purpose will not satisfy this
requirement; e.g., film canisters.

16 Chambers v. Maroney (1970) 399 U.S. 42, 47-48, fn.6. Also see People v. Senkir (1972) 26 Cal.App.3d 411, 421 [“reasonable
inferencesmaybeindulgedastothepresenceofarticlesknowntobeusuallyaccessorytooremployedinthecommissionofaspecific crime”].
17See Chambersv. Maroney (1970) 399 U.S. 42,47-48 [“there was probable cause to search the car for guns and stolen money”];
Peoplev. Chavers (1983) 33 Cal.3d 462,467; People v. Varela (1985) 172 Cal.App.3d 757, 762; People v. Le (1985) 169 Cal.App.3d

186, 190-91; People v. Weston (1981) 114 Cal.App.3d 764, 774-75.

18See Peoplev. Glaser (1995) 11 Cal.4th354,367 [“Inthenarcotics business, firearms are as much ‘tools of the trade’ as are most
commonlyrecognizedarticles of narcoticsparaphernalia.” Quoting Ybarrav. Illinois (1979) 444 U.S.86,106 (dis.opn.of Rehnquist,])];
Peoplev. Lee (1987) 194 Cal.App.3d 975,983 [“persons engaged in sellingnarcotics frequently carry firearmsto protect themselves

against would-be robbers”].

19 See, for example, People v. Teale (1969) 70 Cal.2d 497,511; People v. Griffin (1988) 46 Cal.3d 1011, 1024-25; North v.
Superior Court (1972) 8 Cal.3d 301; People v. Braun (1973) 29 Cal.App.3d 949, 970; People v. Bittaker (1989) 48 Cal.3d 1046,
1076; People v. Wolf (1978) 78 Cal.App.3d 735, 741; People v. Rice (1981) 126 Cal.App.3d 477.

20 See, for example, People v. Bittaker (1989) 48 Cal.3d 1046; People v. Diaz (2013) 213 Cal.App.4th 743.

21(1998) 65 Cal.App.4th 854, 862.

2 See Texas v. Brown (1983) 460 U.S. 730, 743; People v. Parra (1973) 30 Cal.App.3d 729, 735.
% See People v. Holt (1989) 212 Cal.App.3d 1200, 1205; People v. Valdez (1987) 196 Cal.App.3d 799, 806-7 [film canister].
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DRUG PARAPHERNALIA > DRUGS: The presence of drug
useorsalesparaphernaliainavehiclemay establish
probablecausetosearchitfordrugs.?* ODOR OF

circumstancesthatwillordinarily convertreason-
able suspicion to detain into probable cause to
search.3! Some examples:

DRUGS > DRUGS: A distinctive odor of drugsfrom
inside the vehicle may establish prob- able cause to
searchitfordrugs.®®
K-9ALERT>DRUGS: AK-9’salerttothevehiclewill
ordinarily establish probable cause tosearchit for
drugs.?¢
DUI DRUGS > DRUGS: If officers have probable cause
to believe that the driver is under the influence
ofdrugs, itisusuallyreasonabletoinfer he possesses
drugs and paraphernalia.?” ALCOHOL ODOR > OPEN
CONTAINER: Officers who
smellfreshbeerinavehiclemayinferthereisan
opencontainerinthevehicle.?®
AMMUNITION > FIREARMS: [f officers seeammuni- tion
inthe passenger compartmentofacar, itis often
reasonable toinfer thereisalsoafirearm inside.?’
BURGLAR TOOLS > STOLEN PROPERTY: If officers
sawburglartoolsinaburglarysuspect’svehicle
shortly after a burglary occurred, it may be
reasonable to infer that property stolen in the
burglarywillalso be found in the vehicle.*
SUSPICIOUS CIRCUMSTANCES: Although probable
causetosearchavehiclewillseldombebased ona
single suspicious circumstance, there are several

SECRET COMPARTMENT: Officerswhohad stopped a
suspected drugtrafficker sawindicationsofa
secretcompartmentinthevehicle.??

SUSPICIOUS SPARE TIRE: In one case,acourtruled that
groundstosearchexisted when, after offic- ers
stopped a car because they reasonably be- lieved
itwasbeingusedtotransportdrugs,they foundan
unusuallyheavysparetirewitha“flop- ping” sound
coming from the inside.?3

MASKINGODOR: Anotherindicationthatacaris being
usedtotransportdrugsisthe presence of multiple
air fresheners.>*

STOLEN PROPERTY INDICATORS: In the vehicle ofa
suspectedburglar,robber,orfence,officerssaw
propertywithobliterated serialnumbers,store
tags or anti-shoplifting devices, clipped wires, pry
marks or other signs of forced removal.?®
Anotherindication that propertyinavehicle was
stolenisthattherewasanunusuallyhighquan- tity
of it. This is especially significant if the
propertywas ofatypethatis commonly stolen;
e.g., TVs, cell phones,jewelry.*

STOLEN CARINDICATIONS: Probable causetobe- lieve
thatacarwasstolenmaybebasedinpart— or
sometimesentirely—oncombinationsofsus-

2 See Wyomingv. Houghton (1999)526U.S. 295,300 [because officerssawahypodermicsyringein thedriver’sshirtpocket, they

reasonablybelievedthereweredrugsinthevehicle].

% See United States Johns (1985) 469 U.S. 478, 482; Robey v. Superior Court (2013) 56 Cal.4th 1218, 1240 [plain smell “is well
establishedbycasesthathavefoundthesmellofcontrabandsufficienttoestablishprobablecausenecessaryforpolicetoobtaina search

warrant”]; People v. Waxler (2014) 224 Cal.App.4th 712, 719.

% See [llinois v. Caballes (2005) 543 U.S. 405, 410; Indianapolis v. Edmond (2000) 531 U.S. 32, 40; Florida v. Royer (1983) 460 U.S. 491,
505-6 [“The courtsare notstrangersto the use of trained dogs to detect the presence of controlled substancesin luggage”]; Peoplev.
Stillwell (2011) 197 Cal.App.4th 996, 1005-1006; Estes v. Rowland (1993) 14 Cal.App.4th508, 529 [“[O]nce a dogalerts tothepresence

ofnarcoticsthesearch [becomes]aprobable causesearch”].

27 See People v. Guy (1980) 107 Cal.App.3d 593, 598; People v. Gonzales (1989) 216 Cal.App.3d 1185,1189, 1191; People v. Decker

(1986) 176 Cal.App.3d 1247, 1250.

% See People v. Molina (1994) 25 Cal.App.4th 1038, 1042; People v. Evans (1973) 34 Cal.App.3d 175; Veh. Code §§ 23222-23226.
29 See People v. DeCosse (1986) 183 Cal.App.3d 404, 411; U.S. v. Doward (1st Cir. 1994) 41 F.3d 789, 793 [gun cleaning kit].

30 See People v. Suennen (1980) 114 Cal.App.3d 192, 203.

31 See United States Sokolow (1989) 490 U.S. 1, 9; Safford Unified School District v. Redding (2009) 557 U.S. 364, 371.
32 See People v. Crenshaw (1992) 9 Cal.App.4th 1402, 1415; U.S. v. Ewing (9th Cir. 2011) 638 F.3d 1226, 1233, fn.6.

% See U.S. v. Strickland (11th Cir. 1990) 902 F.2d 937.

34See Peoplev. Russell (2000) 81 Cal.App.4th 96,103; U.S.v. Anderson (9th Cir.1997) 114 F.3d 1059,1066-67; U.S. v. Leos-Quijada

(10th Cir. 1997) 107 F.3d 786.

3% See People v. Gorak (1987) 196 Cal.App.3d 1032, 1039; In re Curtis T. (1989) 214 Cal.App.3d 1391, 1398.
36 See People v. Martin (1973) 9 Cal.3d 687, 696; People v. Williams (1988) 198 Cal.App.3d 873, 890; In re Curtis T. (1989) 214

Cal.App.3d 1391 [large quantity ofcar stereo equipmentonfloor].



picious circumstances such as the following:
failure to produce vehicle registration or driver’s
license; missingorimproperlyattachedlicense
plate, indications of VIN plate tampering,
switched plates, side window broken out, evasive
driving, failure to stop promptly when lit up,
evidenceofignitiontampering,useofmakeshift
ignition key, driver gave false or inconsistent
statements about his ownership or possession of
the car, driver did not know the name of the
registered owner.?’

WHERE THERE'S SOME, THERE’S PROBABLY MORE:
When officers find contraband (e.g., stolen prop-
erty, illegal weapons or drugs) in a vehicle, it is
usuallyreasonabletobelievethereismoreofitinthe
passenger compartmentand the trunk. As the court said
in People v. Stafford, “Being possessed of prob- able
cause that the automobile contained stolen
propertyanddangerousweapons,theofficerswere
reasonablyjustified in continuing their search for
otherpropertythatmighthavebeenstolenorother
dangerous instrumentalities.”*®

Scope and intensity of the search
Ifofficershaveprobablecausetosearchavehicle for
evidence,theymaysearchforitinthepassenger
compartment, the trunk,andall containersin which
such evidence could reasonably be found.*® As the
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Supreme Court explained, when officers are con-
ductinga probable cause vehicle search, “nice dis-
tinctions between... glove compartments, uphol-
steredseats, trunks,and wrappedpackages”must
“givewaytotheinterestinthepromptandefficient
completion ofthe taskathand.”*® Thus,inuphold- ing
asearchinPeoplev. Gallegosthe courtobserved, “The
officersdidnotseekanelephantinabreadbox, but
limited their search to areas that reasonably might
havecontainedthe[evidence].”**Officersare not,
however, required to confine their search to places
and things in which the listed evidence is usually or
commonly found; what is required is a reasonable
possibility.*?

SEARCHING OCCUPANTS: Officers may not search the
clothing worn by the occupants. Instead, a search
is permitted only if officers had probable causeto
believethattheevidencewaslocatedinthe person’s
clothing.® Thus, in U.S. v. Soyland the NinthCircuit
said, “Therewasnotasufficientlink between Soyland
[a passenger] and the odor of methamphetamineor
the marijuana cigarettes,and hismerepresencedidnot
giverisetoprobablecause toarrestand search him.”**

SEARCHING CELL PHONES: As the result of California’s
Electronic Communications Privacy Act,asearch
warrantisrequiredtosearchcellphonesandother
electronic communications devices that are located

37See People v. James (1969) 1 Cal.App.3d 645, 648-49; People v. Webster (1991) 54 Cal.3d 411, 430-1; People v. Windham (1987)
194 Cal.App.3d 1580, 1590; In re Jonathan M. (1981) 117 Cal.App.3d 530, 534.

3829 Cal.App.3d 940,948. Also see Peoplev. Hunt (1990) 225 Cal.App.3d 498,509; Peoplev. Evans (1973) 34 Cal.App.3d 175,180. * See
Floridav.Jimeno (1991)500U.S.248,251 [“Thescopeofasearchisgenerally defined byits expressed object.”]; United States Ross(1982)
456U.5.798,821;Californiav.Acevedo(1991)500U.S.565,570 [ officersmaysearchthe“compartmentsandcontainers withinthe
automobile[if]supportedbyprobablecause”]; Marylandv.Garrison (1987)480U.S.79,84-85[“[P]robablecausetobelieve that
undocumentedaliensarebeingtransportedinavanwillnotjustifyawarrantlesssearchofasuitcase.”]; Wyomingv. Houghton (1999) 526
U.S.295,302; People v. Chavers (1983) 33 Cal.3d 462,470 [glove box]; People v. Hunter (2005) 133 Cal.App.4th 371 [trunk].

*0 United States Ross (1982) 456 U.S. 798, 821-22.
*1(2002) 96 Cal.App.4th 612, 626.

*2SeePeoplev.Kraft(2000)23Cal.4th978,1043[theofficers“merelylookedinaspotwherethespecifiedevidenceofcrimeplausibly couldbe
found, evenifitwasnotaplacewherephotographsnormallyarestored”]; Peoplev. Smith (1994) 21 Cal.App.4th942,950 [drugdealers
“usuallyattempttosecretecontrabandwherethepolicecannotfindit”];InreArturoD.(2002)27 Cal.4th60,78[“an officerisentitledto
conductanonpretextualwarrantlesssearchforsuchdocumentsinthoselocationswheresuchdocumentation reasonablymaybeexpected

tobefound”].

*SeePeoplev.Valdez(1987)196Cal.App.3d799,806]“theofficer’sentryintotheindividual’spocketcanonlybejustifiediftheofficer’s sensorial
perception,coupledwiththeothercircumstances,wassufficienttoestablishprobablecausetoarrestthedefendantfor possession of
narcotics before the entry into the pocket”]; People v. Temple (1995) 36 Cal.App.4th 1219,1227.

* (9th Cir. 1993) 3 F.3d 1312, 1314.



inavehicle;i.e.,merelyhavingprobablecauseisno
longersufficient.* However,ifofficersbelievethey
haveprobablecausetosearchthephone,theymay
seize itand seek a warrant.*® Furthermore, because a
weaponmightbedisguisedasacellphone,officers may
conductaphysical examination ofitsexterior and
case.”’

PERMISSIBLE INTENSITY OF THE SEARCH: Officers
may conduct a “probing” or reasonably thorough
search.”® Causingdamage tothevehicleis permis-
sible only if reasonably necessary and only if the
damage was not excessive; e.g., OK to take paint
samples from hit-and-run vehicle.* Suggestion: Ifit will
be necessary to damage the vehicle, seek a warrant
ifthereistime.

Reasonable Suspicion Searches

Althoughofficersmaynolongersearchavehicle
merelybecause theyhad probable causetoarrestan
occupant, they may search it for evidence of that
crime if, in addition to having probable cause to
arrest,theyreasonablybelievedthatevidenceper-
tainingtothatcrimewaslocatedinsidethevehicle; i.e.,
probablecausetosearchisnotrequired.”’Asthe
Supreme Court explained in Arizona v. Gant,
“[Clircumstancesuniquetothevehiclecontextjus- tify
asearch incident to alawful arrest when itis
reasonable to believe evidence relevant to the crime of
arrest might be found in the vehicle.””! For ex-

* Pen. Code § 1546 et seq.
6 See Riley v. California (2014) U.S.
*7 See Riley v. California (2014) U.S.

[134 S.Ct. 2473, 2486].
[134 S.Ct. 2473, 2485].
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ample,inapplyingthisrule,the courtshavenoted the
following:
® “Whenadriverisarrested forbeingunderthe
influenceofacontrolledsubstance,theofficers
couldreasonably believe thatevidencerelevant to
thatoffensemightbefoundinthevehicle.”*
® “Given the crime for which the officer had
probablecausetoarrest(illegalpossessionofa
firearm), it is reasonable to believe evidence
relevanttothecrimeofarrestmightbefoundin the
vehicle,”suchasammunitionoraholster.>
® “[TlTheagentsarrested Evansand Swansonfor
bank robbery and they had every reason to
believetherewasevidenceoftheoffenseinthe
green Cadillac.”>*
Asforthescopeofthesearch,officersmaysearch the
entire passenger compartment and all contain- ers
insideit;i.e.,theyneednotrestrictthesearchto places
and things in which the evidence might be found.> It
appears they may also search the trunk.>¢ Asnoted
earlier,however, pursuanttothe Califor- niaElectronic
Communications Privacy Act, officers may not search
cell phones or other communica- tions devices
without a warrant or consent.’’ In- stead, as noted
earlier, if they believe they have probable cause to
search it, they may seize itand apply for a warrant.*®
They may also conduct a physical examination of the
phone’s exterior and its
case.”’

* See California v. Acevedo (1991) 500 U.S. 565, 570; United States Ross (1982) 456 U.S. 798, 820.
* See United States Ramirez (1998) 523 U.S. 65, 71; People v. Robinson (1989) 209 Cal.App.3d 1047, 1055.
50 See U.S. v. Edwards (7th Cir. 2014) 769 F.3d 509, 514; U.S. v. Vinton (D.C. Cir. 2010) 594 F.3d 14, 25.

51(2009) 556 U.S. 332, 335.
52 See People v. Nottoli (2011) 199 Cal.App.4th 532, 554.

53 People v. Osborne (2009) 175 Cal.App.4th 1052, 1065. Also see U.S. v. Johnson (6th Cir. 2010) 627 F.3d 578, 584.

54 U.S. v. Smith (7th Cir. 2012) 697 F.3d 625, 630.
55 See People v. Nottoli (2011) 199 Cal.App.4th 531, 556.

SNOTE: Thereasonwethinkasearchofthetrunkispermittedisthatasearchbasedonreasonablesuspicionismoreakin to
cause search than alimited search incident to arrest. Therefore, the scope of the search should be substantially the
probable cause searcheswhichincludesthe trunk.See United Statesv. Ross (1982) 456 U.S.798,
glovecompartments,upholsteredseats,trunks,andwrapped packages,inthe caseofa

promptandefficientcompletionofthetaskathand”].
57 See Pen. Code § 1546 et seq.

%8 See: Riley v. California (2014) U.S.
%9 See Riley v. California (2014) U.S.

6

[134 S.Ct. 2473, 2486].
[134 S.Ct. 2473, 2485].
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VehiclelnventorySearches

Unlike “investigative” vehicle searches based on
probable cause or reasonable suspicion, vehicle
inventory searches are classified as “community
caretaking” searchesbecausetheirmainpurposes are
to(1)providearecordofthepropertyinsidethe
vehiclesoastofurnishthe ownerwithanaccount- ing;
(2)protectofficersand othersfromharmifthe vehicle
happened to containadangerousdevice or substance;
and (3) protect officers, their depart- ments, and
ultimately the taxpayers from false claimsthat
propertyinthevehiclewaslost,stolen,or damaged.®®

Despitetheirobviousbenefits,vehicleinventory
searches are subject to certain restrictions that help
ensurethattheyarenotusedasapretexttoconduct an
investigative search for evidence.®! Specifically,
officers may conduct a search only if:

(1) TOWINGWASREASONABLY NECESSARY: The officer’s
decision to impound or store the vehicle was
reasonable under the circumstances.

(2) STANDARD SEARCH PROCEDURES: The search was
conducted in accordance with departmental
policyorstandardprocedure.

Towing reasonably necessary

Because an inventory search can be conducted
only if officers need to take temporary custody or
control ofthevehicle, thefirstrequirementisthat
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towing must have been reasonably necessary under the
circumstances.®? As the Court of Appeal ex- plained,
“[T]heultimatedeterminationisproperly whethera
decisiontoimpoundorremoveavehicle, pursuant to
the community caretaking function, was reasonable
under all the circumstances.”®® This doesnotmeanthat
towingmusthavebeenimpera- tive. Instead, as the
First Circuit explained, it must have been reasonable:

Framed precisely, the critical questionis not

whether the police needed to impound the

vehicleinsomeabsolutesense,butwhetherthe
decision toimpound and the method chosen for
implementing thatdecision were,underall the
circumstances, withintherealmofreason.®*

NO LEAST INTRUSIVE MEANS TEST: In determining
whether towing was reasonably necessary, it is
immaterialthattheremighthavebeenalessintrusive
meansofprotectingthevehicleoritscontents; e.g., by
locking the vehicle and leaving it at the scene.®
Instead, whatmattersiswhetherthedecisionwas
reasonable.®® Furthermore,iftowingwas reasonably
necessary, itisimmaterial thatthe officers’ decision to
tow was based in part on their suspicion that the
vehicle contained evidence.®’

EXAMPLES OF REASONABLE NECESSITY: While it would
be impractical to provide a comprehensive list of
those situations in which the decision to tow a
vehicle would be considered “reasonable,” the fol-
lowingusually fallinto that category:

0 See Whren v. United States (1996) 517 U.S. 806, 811, fn.1; Colorado v. Bertine (1987) 479 U.S.367,373; People v. Steeley (1989)

210 Cal.App.3d 887, 892.

¢1SeeU.S.v. Duguay (7thCir.1996)93F.3d346,351[“thedecisiontoimpound (the ‘seizure’)isproperlyanalyzedasdistinctfrom the

decisiontoinventory(the‘search’)”].

¢2SeePeoplev.Andrews(1970)6Cal.App.3d428,433[“[U]ponpoliceimpoundmentofanautomobile,thepoliceundoubtedlybecome an
involuntarybaileeofthepropertyandresponsibleforthevehicleanditscontents.”]; U.S.v.Smith (6thCir.2007)510F.3d 641, 651[“A
warrantlessinventorysearchmayonlybeconductedifpolicehavelawfullytakencustodyofthevehicle.”].

5 People v. Shafrir (2010) 183 Cal.App.4th 1238, 1247.

% U.S. v. Rodriguez-Morales (1st Cir. 1991) 929 F.2d 780, 786. Edited.

¢ See City of Ontario v. Quon (2010) 560 U.S. 746, 763; Atwater v. City of Lago Vista (2001) 532 U.S. 318, 350; People v. Williams

(2006) 145 Cal.App.4th 756, 761.

¢ See People v. Bell (1996) 43 Cal.App.4th 754,761, fn.1; Gallegos v. City of Los Angeles (9th Cir. 2002) 308 F.3d 987, 992.
¢7SeeColoradov. Bertine(1987)479U.S.367,372[“[ T]herewasnoshowingthatthepolice,whowerefollowingstandardprocedures, actedin
badfaithorforthesolepurposeofinvestigation.”Emphasisadded]; Peoplev. Torres(2010)188Cal.App.4th775,792[pretext tow was
unreasonable because “the record shows a concededly investigatory motive and no community caretaking function”]; U.S.

v.Harris (8thCir.2015)795F.3d 820,822 [officers “maykeeptheireyesopenforpotentiallyincriminatingitemsthattheymight discover
inthecourseofaninventorysearch,aslongastheirsolepurposeisnottoinvestigateacrime”]; U.S.v. Lopez(2ndCir.2008) 547F.3d364,372
[“officerswillinevitablybe motivatedinpartby criminalinvestigative objectives. Suchmotivation,however,cannot reasonablydisqualifyan
inventorysearchthatisperformedunderstandardized proceduresforlegitimatecustodialpurposes.”]; U.S.

v. Coccia (1stCir.2006)446F.3d233,240-41[“Asearchorseizureundertaken pursuanttothecommunity caretakingexception

is notinfirm merely because it may also have been motivated by a desire to investigate crime.”].



TRAFFICHAZARD: The vehicle constituted atraffic
hazard or obstruction.®

ABANDONMENT: The vehicle had been aban-
doned.®

DRIVER INCAPACITATED: The driver had become
incapacitated by injuries or illness.”
DRIVERARRESTED +NECESSITY: WhiletheVehicle Code
authorizes towing when officers have ar- rested
thedriverorotherpersonincontrolofthe vehicle,”
the courts permittowingonlyifitwas reasonably
necessary.’”? For example, towing would
ordinarilybepermittedifthevehiclewas away
from the arrestee’s home, especially if it was
located in an areawith asignificantthreat of theft
or vandalism, or if the car was in an isolated
area,orifthecarcouldnotbesecured.” Towing
wouldnotordinarilybereasonableifthe vehicle
couldhavebeenparkedandsecuredina safe
place.”* Similarly, there would ordinarily be noneed
totowavehicleifthearresteewanteda friend at
the scene to take possession, and the friendwas
licensedandinsured.”

UNOCCUPIED CAR NEEDING PROTECTION: Even if

the Vehicle Code did not expressly authorize
towing, officersmay dosoiftowingwasreason-
ably necessary to protect the vehicle or its con-
tents from theft or damage.”® If towing was
necessary,itisimmaterial thatthe vehiclewas
locatedonprivateproperty.”’

TOWING FORFEITED VEHICLE: Officers may tow a
vehiclethatwassubjectto forfeiture.”®

182

EXPIRED REGISTRATION: The Vehicle Code authorizes
towingif(1)thevehiclewasonthestreetor apublic
parkingfacility;and(2)theregistration expired
oversixmonthsearlier,ortheregistrationstickeror
licenseplatewasissued foranother vehicle or was
forged.”

SUSPENDED OR REVOKED DRIVER’S LICENSE: The
VehicleCodestatesthatofficersmayimpounda
vehicleifthedriverwasgivenanoticetoappear for
violating Vehicle Code sections 14601 or
12500.8°Butifthedriverwascitedfordrivingon a
suspended or arevoked license there is some
uncertainty as to whether officers may tow the
vehicleiftherewasalicensed and insured pas-
sengeronthescenewhowaswillingtodrive.As
noted earlier, if the driver had been arrested,
officers must ordinarily permit such a passenger to
takethevehiclebecausethereisnoapparent
justification fortowingwhenthedriverisgoing to
jailandcannotdriveoffafterofficershaveleft. The
situationmightbeviewed differently,how- ever, if
the driver was going to be cited and released.
This is because it is possible, (maybe even
probable considering his demonstrated con- tempt
for California’slicensing statutes) that the driver
will drive anyway after officers depart. Thus,in
Peoplev. Burch® thecourtupheldtowing insucha
situation because the officertestified he usually did
so “to preventthe cited driver from simplygetting
backintothevehicleanddriving away.”

8SeeCadyv.Dombrowski(1973)413U.S.433,443[the“vehiclewasdisabledasaresultoftheaccident,andconstitutedanuisance along the
highway”]; Veh. Code §§ 22651 (a)-(b); Miranda v. City of Cornelius (9th Cir. 2005) 429 F.3d 858, 864.

6 Veh. Code § 22669.

7Veh. Code § 22651(g).

"1 Veh. Code § 22651(h)(1).

72See U.S. v. Ruckes (9th Cir. 2009) 586 F.3d 713.

3See Peoplev. Shafrir (2010) 183 Cal.App.4th 1238, 1248; Peoplev. Scigliano (1987) 196 Cal.App.3d 26, 30; Peoplev. Benites (1992)

9 Cal.App.4th 309, 326; Miranda v. City of Cornelius (9th Cir. 2005) 429 F.3d 858, 864.

7*See People v. Williams (2006) 145 Cal.App.4th 756, 762; Miranda v. City of Cornelius (9th Cir. 2005) 429 F.3d 858, 864 [“Butno such
publicsafety concernisimplicated bythefacts ofthiscaseinvolvingavehicle parkedinthedrivewayofanownerwhohasa valid license”].
75 See U.S. v. Maddox (9th Cir. 2010) 614 F.3d 1046, 1050; U.S. v. Duguay (7th Cir. 1996) 93 F.3d 346, 353.

76 See People v. Scigliano (1987) 196 Cal.App.3d26, 29.

’7See Halajianv. D&B Towing (2012) 209 Cal.App.4th 1, 15; People v. Scigliano (1987) 196 Cal.App.3d 26, 29; People v. Auer (1991)
1Cal.App.4th 1664, 1669.

78 See Floridav. White (1999) 526 U.S.559,566; Cooperv. California (1967) 386 U.S.58.

7?Veh.Code § 22651(0)(1)(A); Peoplev. Suff(2014) 58 Cal.4th 1013, 1056.

8 Veh. Code § 22651(p).

81 (1986) 188 Cal.App.3d 172, 180.



Search procedures are reasonable
Inadditiontoprovingthatthedecisiontotowwas
reasonable,officersmustprovethatthesearchwas
conductedinaccordancewith “standardized criteria
or established routine.”® The purpose of this
requirementistohelpensurethatinventorysearches are
notconducted forthe purpose of“general rum-
maging in order to discover incriminating evi-
dence.”®® As the Second Circuit observed in U.S. v.
Lopez:
[W]hen a police department adopts a stan-
dardized policy governing the search of the
contents of impounded vehicles, the owners and
occupantsofthosevehiclesareprotected against
the risk that officers will use selective discretion,
searchingonlywhentheysuspect criminalactivity
andthenseekingtojustifythe searchesasconducted
forinventorypurposes.®
Thisdoesnotmeanthecriteriaandroutinemust be
set forth in elaborate specificity. As the First Circuit
pointed out,thiswouldbeimpractical:
Virtually by definition, the need for police to
functionas community caretakersarises fortu-
itously,whenunexpectedcircumstancespresent
some transient hazard which must be dealt
withonthespot.Thepolicecannotsensiblybe
expectedtohavedeveloped,inadvance,stan-
dard protocols running the entire gamut of
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possibleeventualities.Rather,theymustbefree to
follow sound police procedure, that is, to
choose freelyamongtheavailable options, so
longasthe optionchoseniswithintheuniverse of
reasonable choices.®

Keep in mind that officers are not required to
provethat,underthecircumstancesineachcase,it was
reasonable to conduct an inventory search of the
vehicle. Thisisbecause,asdiscussed earlier, itis settled
thatinventorysearchesarealwaysreason- able
wheneveravehiclewillbetowed.®®AstheNinth Circuit
observed, “[I]t is undisputed that once a vehiclehas
beenimpounded,thepolicemayconduct an inventory
search.”®”

As we will now explain, there are two ways in
which officers and prosecutors can prove that a
search was conducted in accordance with standard-
ized policy.

WRITTEN DEPARTMENTAL POLICY: Ifa department hasa
writtenpolicyinwhichitdefinesthe permis- sible
scopeand intensity ofitsinventory searches,
prosecutors can satisfy the standardization require-
ment by introducing a copy of the policy into evi-
denceafterlayingthenecessaryfoundationby, for
example, having the searching officer identify it.
Whatshould be included in such a policy? In most
cases, the following will suffice:

8 Floridav. Wells(1990)495U.S.1,4.Alsosee Coloradov. Bertine(1987)479U.S.367,374,fn.6[“Ourdecisionshavealwaysadhered tothe
requirementthatinventoriesbeconductedaccordingtostandardizedcriteria.”];Peoplev.Nottoli(2011)199Cal.App.4th531, 546[“But
therewasnoevidencethat[turningonacellphone]wastakeninaccordancewithanystandardized policyorpractice”]; Peoplev. Williams
(1999)20Cal.4th119,127 [“[T]herecord mustatleastindicate thatpolice were following some ‘standardized criteria’ or ‘established
routine’when they elected to open the containers”]; Peoplev. Green (1996) 46 Cal.App.4th 367,374 [“The search should be carried out
pursuant to standardized procedures, as this would tend to ensure that the intrusion would be limited inscopetotheextentnecessarytocarry

outthecaretakingfunction.”].
8 Floridav. Wells(1990)495U.S.1,4.

8 (2nd Cir. 2008) 547 F.3d 364, 371. Also see U.S. v. Marshall (8th Cir. 1993) 986 F.2d 1171, 1176 [“When the police follow
standardized inventory procedures thatimpact allimpounded vehicles in a similar manner and sufficiently regulate the discretion ofthe
officersconductingthesearch,thereasonablenessrequirementoftheFourthAmendmentissatisfied.”];U.S.v. Khoury(11th Cir.1990)901
F.2d948,958[“Aninventorysearchisnotasurrogateforinvestigation,and thescopeofaninventorysearchmay notexceedthatnecessary

toaccomplishtheendsoftheinventory.”].

8 U.S. v. Rodriguez-Morales (1st Cir. 1991) 929 F.2d 780, 787. Also see U.S. v. Coccia (1st Cir. 2006) 446 F.3d 233, 239 [“standard
protocolshavelimitedutilityincircumscribingpolicediscretionintheimpoundmentcontextbecauseofthenumerousandvaried

circumstances in which impoundment decisions are made.”].

8SeeSouthDakotav.Opperman(1976)428U.5.364,369[“Whenvehiclesareimpounded,localpolicedepartmentsgenerallyfollow a
routine practice of securingand inventoryingthe automobiles’ contents.”]; People v. Benites (1992) 9 Cal. App.4th 309,328 [inventory searches
oftowedvehiclesare“inevitable]; U.Sv. Lopez(2ndCir.2008) 547 F.3d364,,369 [ “ItiswellrecognizedinSupreme Court precedentthat,
when law enforcement officials take a vehicle into custody, they may search the vehicle and make an inventory ofits contents.”].

8 U.S. v. Wanless (9th Cir. 1989) 882 F.2d 1459, 1463.



GENERAL SCOPE AND INTENSITY: The policy need only
specify the general areas and things in the vehicle
thatshouldbesearchedinordertolocate and
identifyitemsthatneedtobeincludedinthe
inventory,®suchasthefollowing:the passenger
compartment, including the glove box, console,
under the seats;?’ the trunk,*® including under the
spare tire;*! all open and closed containers in-
cluding containers that did not belong to the
driver or owner of the vehicle;*? and the engine
compartment.”® The policy may alsoauthorize a
search of motorcycles,® rental cars,’® and any
property that officers turn over to athird party,
suchasthedriver’sfriend.”® Ifthevehicle contains so
muchpropertythatalistingofeachitemwould take
anexcessiveamountoftime,thepolicymay permit
officers to photograph the property in- stead.”
The policy need not require a listing of every
objectinthevehicle.”®

OFFICER DISCRETION IS PERMITTED: The policy may
permit officers to exercise discretion in determin- ing
whattosearch, butofficersmustexercise their
discretion based on community caretaking objec-
tives—not investigative interests.” As the Su-
preme Court explained, “A police officer may be
allowed sufficient latitude to determine whether a
particular container should or should not be
opened in light of the nature of the search and
characteristics of the container itself.”*%°

% See U.S. v. Lopez (2nd Cir. 2008) 547 F.3d 364, 371.
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READING DOCUMENTS: The policy may require or
permitofficerstoreaddocumentsinthevehicle, %!
and to look through notebooks and other multi-
pagedocuments to “ensure thatthere wasnoth- ing
ofvalue hidden between the pages.”1%2
NODAMAGE: Thepolicymustnotauthorizeoffic- ers
todamage or destroy parts ofthe vehicle.*3 CHP 180
FORMS: Inlieuofawrittenpolicyastothe scope and
intensity of the search, law enforce- ment agencies
may satisfy the “standardization” requirementby
mandatingthattheirofficerscom- plete a CHP 180
form.1* This form requires, among other things,
that officers list all “prop- erty”inthevehicle,
includingradios,tapedecks, firearms, tools, and
ignition keys. Italso requires adescription ofall
damagetothevehicle.
UNWRITTENDEPARTMENTALPOLICY: Althoughitis
usuallybettertohaveawrittenpolicy,adepartment may
verbally disseminate a policy that will meetthe above
requirements.Asthecourtexplainedin U.S.
v. Tackett,“Whetherapolicedepartmentmaintains a
written policy is not determinative, where testi-
monyestablishestheexistenceand contoursofthe
policy.”'® Similarly, the California Supreme Court
pointed outthatthe Fourth Amendment“doesnot
requireawrittenpolicygoverningclosedcontainers
buttherecord mustatleastindicatethatpolice were
following some ‘standardized criteria’ or ‘estab-
lished routine.”*%

8 See South Dakota v. Opperman (1976) 428 U.S. 364, 372-76; U.S. v. Andrews (5th Cir. 1994) 22 F.3d 1328, 1336.
% See U.S. v. Johnson (5th Cir. 1987) 815 F.2d 309, 314; U.S. v. Tueller (10th Cir. 2003) 349 F.3d 1239, 1244.

1 See U.S. v. Johnson (5th Cir. 1987) 815 F.2d 309.

92 See Florida v. Wells (1990) 495 U.S. 1, 4; People v. Williams (1999) 20 Cal.4th 119, 138.

9 See U.S. v. Pappas (8th Cir. 2006) 452 F.3d 767, 772; U.S. v. Lumpkin (6th Cir. 1998) 159 F.3d 983, 987-88.

% See People v. Needham (2000) 79 Cal.App.4th 260,267 [“We see no reason to treat motorcycles differently from cars”].
% See U.S. v. Mancera-Londono (9th Cir. 1990) 912 F.2d 373, 376; U.S. v. Petty (8th Cir. 2004) 367 F.3d 1009, 1012.

% See People v. Needham (2000) 79 Cal.App.4th 260, 267; U.S. v. Tackett (6th Cir. 2007) 486 F.3d 230, 233.

97 See U.S. v. Taylor (8th Cir.2011) 636 F.3d 461.
% See U.S. v. Lopez (2nd Cir. 2008) 547 F.3d 364, 371.

% See Colorado v. Bertine (1987) 479 U.S. 367, 375; People v. Steeley (1989) 210 Cal.App.3d 887, 892.

190 Floridav. Wells (1990) 495 U.S. 1, 4.
101 See People v. Hovey (1988) 44 Cal.3d 543, 571.

102 .S. v. Khoury (11th Cir. 1990) 901 F.2d 948, 959. Also see U.S. v. Andrews (5th Cir. 1994) 22 F.3d 1328, 1335.
103 See U.S. v. Edwards (5th Cir. 1978) 577 F.2d 883, 893; U.S. v. Lugo (10th Cir. 1992) 978 F.2d 631, 636.
104 See People v. Williams (1999) 20 Cal.4th 119, 123; County of Los Angeles v. Barker (2015) 242 Cal.App.4th 475, 478.

105 (6th Cir. 2007) 486 F.3d 230, 233.

196 peoplev. Williams (1999) 20 Cal.4th 119,127 [Edited]. Alsosee U.S. v. Lopez (2nd Cir.2008) 547 F.3d 364,370 [standard NYPD towing
policywasestablished throughan officer’stestimonythatofficersarerequired to “doatotalinventory ofavehicle. Everything has to come out.”].



For example, in People v. Green'® the Court of
Appealruledthatproofofastandardizedpolicywas
sufficientwhen the officer testified that she “consid-
ered the inventory search to be a natural conse-
quence following the decision to impound
defendant’s automobile. Although she did not use the
magicwords ‘standard procedure,’her matter- of-fact
responseindicatesthataninventorysearch following
impound ofthe vehicle is standard depart- ment
procedure.”

Here’sanotherexampleofanofficer’stestimony
that satisfied the standardization requirement:

DA:Whatwas your purpose of doing the inven-
tory search; why did youdoit?

Ofc: Policy of Moss Point Police Department,
when you arrest someone out of their vehicle,
you tow it and do an inventory search of their
personalbelongingsanditemsleftinthevehicle for
the protection of the city.
DA:Isthatstandardoperatingprocedures?

Ofc: Yes, ma’am.

DA: Andisthe policy, whether written or unwrit- ten,
ofthepolicedepartmenttodothatinevery case?
Ofc: Yes, ma’am.

DA: And you said it was to protect the City of
Moss Point or the police department. What do
youmean by that?

Ofc: Well, so the person that’s arrested doesn’t
come back and say, well, [ had a five thousand
dollarstereo,orfivehundreddollarsandnowit’s
missing.”
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In contrast, in People v. Aguilar'®®the Court of
Appealruled thataninventory search was unlawful
becausetheofficertestifiedthat“heimpounded90
percentofthetime;hehadnotseenthe[departmen- tal]
policy; and one of the reasons he impounded
Aguilar’s car was to look in the trunk.” Said the
court, “Itisclearfrom [theofficer's] testimonythat the
arrestandtheimpoundwerefor“aninvestiga- tory
policemotive.”

ProtectiveVehicleSearches

Whenofficershavedetainedorarrestedanoccu-
pant of a vehicle, a weapon in the passenger com-
partmentcanbealmostasdangeroustothemasa
weapon in his waistband. For this reason, officers
mayconductaprotectivesearchofthevehicleifboth of
thefollowing circumstances existed:

(1) Officers reasonably believed there was a

“weapon”insidethevehicle.

(2) Thedetaineeorarresteehadpotentialaccess to

the passenger compartment.

If these circumstances existed, officers may seize any
weaponsinplain view,!%® and may also search the
passenger compartment for additional weap- ons.!?
They may not, however, search the trunk unless
theydevelop groundstoconductaprobable cause
search of it.'"

Keepinmindthat, ifthese circumstances existed,
officers will not be required to prove that the de-
tainee also presented a danger to them. For ex-
ample, in People v. Ldfitte''? sheriff's deputies in

107(1996) 46 Cal.App.4th367,375.Alsosee Peoplev. Steely (1989) 210 Cal.App.3d 887,892 [officertestified thathisdepartment’s
unwrittenpolicyrequiredthathe“inventorythecontentsofavehiclepriortotowingtomakesurewhatpropertyisinthevehicle incaseit

showsupmissingfromthetowyard”].
108 (1991) 228 Cal.App.3d 1049, 1052.

199See Michiganv.Long (1983)463U.5.1032,1050[“If whileconductingalegitimate Terrysearchoftheinterioroftheautomobile, the
officer should, as here, discover contraband other than weapons, he clearly cannotbe required to ignore the contraband, and the Fourth
Amendmentdoesnotrequireitssuppressioninsuchcircumstances.”];Adamsv. Williams(1972)407U.S.143; Peoplev.Perez (1996) 51

Cal.App.4th 1168,1173 [as passenger stepped outside, a gun fell to the seat]; People v. Molina (1994) 25 Cal.App.4th 1038,1042[“Once
theofficersdiscoveredtheknives,theyhadreasontobelievethattheirsafetywasin dangerand,accordingly, wereentitledtosearchthe
[passenger]compartmentandanycontainersthereinforweapons.”].

110 See Michiganv. Long (1983) 463 U.S.1032,1049, 1051 [the officers “did not act unreasonably in taking preventive measures toensure
thatthere wereno otherweaponswithin Long’'simmediate grasp.”]; Peoplev. Molina (1994) 25 Cal.App.4th1038,1042 [“Oncetheofficers
discoveredtheknives,theyhadreasontobelievethattheirsafetywasindangerand,accordingly,wereentitled tosearchthe[passenger]
compartmentandany containersthereinforweapons.”]. Alsosee “Wherethere’ssome, there’susuallymore,” in the section “Probable Cause
Searches,” above.

11 See Michiganv. Long (1983) 463 U.S.1032,1049 [Courtlimits its holding to “the search of the passenger compartment ofan

automobile”].
112(1989) 211 Cal.App.3d 1429, 1433.



Orange County made a traffic stop on Lafitte at
about10:15P.M.becauseoneofhisheadlightswas not
working. Whileoneofthedeputieswasexplain- ingthe
situationtoLafitte,theothershinedaflash- lightinside
thecarandsawaknifeontheopendoor ofthe glove
box. The deputy seized the knife, then conducted a
protective search of the passenger compartment
for additional weapons. During the search, he found
a handgun. Although it was not illegaltohavesucha
knifeinavehicle,andalthough Lafitte had been
cooperative throughout the deten- tion, the court
ruled that the search was justified because “the
discovery ofthe weapon” provided “a reasonable
basisfortheofficer’ssuspicion.”

Officersarenot,however,requiredtoprovethat, in
additiontothepresenceofaweapon,thedetainee
appeared to presenta danger to them. Still, itis a
circumstancethatshouldbecitedbecauseitwould
help prove that a protective vehicle search was
necessary, justas itis arelevant circumstance in
determining whether a pat search was necessary;'** e.g.,
the detainee had a history of violence against officers,
or he was hostile, or his behavior was
unpredictable becauseitappeared he wasunderthe
influence of drugs or alcohol.*'*

“Weapon” defined

Therearetwotypesofweaponsthatwilljustifya
protective search: (1) a conventional weapon; and
(2) an object that, based on circumstantial evi-
dence,isbeingusedasaweapon.Insomecases,the
presenceofaweaponmayalsobeinferredbasedon the
suspect’s behavior.

CONVENTIONALWEAPONS: Anofficer’sobservation of
any type of conventional weapon in plain view
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(suchasafirearm,knife,brassknuckles,nunchakus) will,
of course, justify a protective vehicle search. Thisis
trueeveniftheweaponwaspossessedlaw- fully; e.g.,
a “legal” knife.!

VIRTUALWEAPONS: Avirtualweaponisessentially any
object that reasonably appeared as if it was being
used asaweapon,eventhoughitwas manu- factured
for another purpose. Examples include baseball
bats, hammers, crow bars screwdrivers, and box
cutters.How canthecourtsdeterminethe intended
use of an object? Like most things, it is based onthe
totality of circumstances, especially the location of
object, its proximity to the suspect,and especiallythe
easewithwhichitcancausephysical harmto people.'t¢

BEHAVIOR INDICATING PRESENCE OF WEAPON: Based
on the law pertaining to pat searches, an officer’s
belief that there was a weapon in the passenger
compartmentmaybebasedonthesuspect’sbehav- ior
andothercircumstantialevidence.'”

For example, in People v. King''® two San Diego
police officers stopped King for driving with expired
registration. As one ofthem was walkingup to the
driver’s window, he saw King “reach under the
driver’sseat,”atwhich pointheheardthesound of
“metalonmetal.”Incourt,theofficertestifiedthat,
based on these circumstances, he “feared for the
safety ofhispartnerand himself,” especiallybecause
“therewasincreasedgangactivityinthearea.” After
ordering King to exit, the officer looked under the
front seat and found a .25-caliber semiautomatic
handgun. In ruling that the officer reasonably be-
lievedtherewasaweaponundertheseat,thecourt
said, “[[Jnaddition to King’s movement, we have the
contemporaneoussound of metalonmetalandthe

113 See Michigan v. Long (1983) 463 U.S. 1032, 1047-48 [the principles pertaining to pat searches were the basis for the Court’s
recognition that protective vehicle searches may be reasonably necessary].

11*See, for example, Amacherv. Superior Court (1969) 1 Cal.App.3d 150 [officer “had personally had words with petitioner when he
stoppedhimforatrafficviolation.Heknewthatpetitionerhadhadnumeroushostilerun-inswithotherofficers,and thatpetitioner hadlittleorno
respectforlawenforcementofficers.”];InreMichaelS.(1983)141Cal.App.3d814[suspect“actedverynervous,started breathingveryrapidly,
hyperventilating,and becameboisterousand angryandveryantagonistic [and] clenchedand unclenchedhis fists”and became “borderline
combative.”]; Peoplev. Methey (1991) 227 Cal.App.3d 349, 358 [detainee was carrying a pry bar]. ''*See People v. Lafitte (1989) 211

Cal.App.3d 1429.

116 See People v. Lafitte (1989) 211 Cal.App.3d 1429 [knife atop an open glove box door]
"Michiganv.Long(1983)463U.S.1032,1049[aprotectivevehiclesearchispermissibleifthepoliceofficer“possessesareasonable belief
based on specific and articulable facts,” including “rational inferences” from those facts"].

118 (1989) 216 Cal.App.3d 1237.



officer’sfear created by theincreasedlevel of gang
activity in the area.”

Potential access
Ifofficersreasonablybelievedthataweaponwas
insidethevehicle,aprotectivesearchwillbe permit- ted
onlyifthedetaineeorarresteehadnotyetbeen
subjectedtoa“fullcustodialarrest”’andwasthere- fore
ableto“gainimmediatecontrol”oftheweapon. When
that happens, said the Supreme Court, a protective
vehiclesearchispermittedbecause“the officer
remains particularly vulnerable” and the officer
“must make a quick decision as to how to protect
himself and others from possible danger.”** It should
be noted that defense attorneys have sometimes
cited Arizonav. Gant'?° as authority for prohibiting
protective vehicle searches unlessthe detaineeor
arresteehadactualaccesstothepassen- ger
compartmentat the time the search occurred. But
Gant’srequirement ofactual access pertained to
searchesincidenttoarrest,and thereis nological
reason that this requirement should be imported
intothefieldofprotectivesearchesbecauseofficers do
notordinarilyhaveasmuchcontroloverdetain- ees or
those arrestees who not been subjected to a
full custodial arrest.

SearchesforID

Thereisatypeofwarrantlessvehiclesearchthat is
similar to, but distinct from, probable cause
searches: searches for identification and related
documentation.Itis,ofcourse,settled thatofficers
who have stopped a vehicle for a traffic violation
mayinspectthedriver’slicense,vehicleregistration,

119 Michiganv. Long (1983)463US1032,1052.
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rental forms, and proof of insurance.'*! Because
they also have probable cause to believe thatsuch
documents will be found in the vehicle,ithasbeen
argued that officers who have made a traffic stop
shouldthemselvesbeabletoconductasearchforthe
documents. The courts have, however, consistently
rejected these arguments mainly because there will
usually be no reason to prohibit the driver from
doing so.
Officersmay,however,searchforsuchdocumen-
tationiftheyreasonablybelieveditwouldhavebeen
impractical or dangerous for them to permit the
driveroranotheroccupanttoconductthesearch,or if
officersreasonablybelieved thevehiclehadbeen
stolen or abandoned.'?? For example, the courts
haveupheld warrantless searchesfordocumenta-
tionunderthe following circumstances:
® The driver was unable to produce a driver’s
license and said he did not know where the
registration certificate waslocated becausehe did
notown the vehicle.'*
® Thedriverabandoned the carand the passenger (a
parolee) said he didn’t know the owner."**
® The driver said the car belonged to one of his
passengers, but the passengers claimed they
were hitchhikers.”125
® Anarmedanddangerousdriverfled fromoffic- ers
and they reasonably believed the vehicle
containedevidencethatwouldhelpthemlocate
him.126
® The driver was stopped at 2 AM. for driving
erratically; there were two other men in the
vehicle, one of whom had been hanging out a
window and waving awhiskey bottle.!?’

120(2009)556U.5.332.Alsosee U.S.v. Scott (8thCir.2016) F.3d [“wehaverejectedthenotionthatGant’srequirementsapply whenno

arresthastakenplace”].

121SeeVeh.Code§12951(b)[“Thedriverofamotorvehicleshallpresenttheregistrationoridentificationcardorotherevidence of

registrationofanyorallvehiclesunderhisorherimmediate control forexaminationupondemandofany peace officer”who

hasbeen

lawfullystoppedforatrafficviolation.”];InreArturoD.(2002)27Cal.4th60,78[ “WhentheofficerpreparedtociteArturo foraVehicleCode
violation,hehadbotharightandanobligationtoascertainthedriver’strueidentity”].

122 See People v. Hart (1999) 74 Cal.App.4th 479, 488.

123 people v. Martin (1972) 23 Cal.App.3d 444, 447. Also see People v. Vermouth (1971) 20 Cal.App.3d 746, 752.

124 people v. Turner (1994) 8 Cal.4th 137, 182,

125 People v. Webster (1991) 54 Cal.3d 411, 431.

126 People v. Remiro (1979) 89 Cal.App.3d 809, 830.
127 people v. Faddler (1982) 132 Cal.App.3d 607, 610.



Two other things should be noted. First, before
beginning the search, officers may order the occu-
pantstoexit.'?2® Second, thesearchmustbelimited to
placesandthingsinwhich suchdocumentsmay
reasonably be found; e.g,, the glove box, above the
visor,undertheseats.'? Butthesearchneednotbe
limited to places in which such documents are
“usually” or “traditionally” found.’*° Finally,in the
absence of probable cause, officers may notsearch the
trunk forID.!3!

OtherVehicleSearches

Therearefiveothertypesofwarrantlessvehicle
searches that, although they do not require much
discussion,shouldbenoted.

CONSENT SEARCHES: The owner ofavehicle,ora
personwho hasthe owner’s permissiontodriveit,
may ordinarily consent to a search of both the
vehicle and its contents.!3? There is, however, an
exception: Officers may not search a container in the
vehicleifitreasonablyappeared thatsomeone other
than the consenting person had exclusive control
or access to it.!*3

PROBATION AND PAROLE SEARCHES: Officers may
ordinarilysearchthevehiclepursuanttotheterms of
probation or parole if they were aware that the
ownerorthedriverwasonparole orwasonproba-
tion which contained a search clause authorizing
vehiclesearchesorsearchesofpropertyunderthe
probationer’s control. In addition to searching prop-
ertyunderthecontroloftheprobationerorparolee,

officersmaysearchpropertybelongingtoapassen-

128 See People v. Webster (1991) 54 Cal.3d 411, 431.
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ger if they reasonably believed the parolee could
havestowedhisbelongingsinthepropertywhenhe
became aware of “police activity.”'3*

EXIGENT CIRCUMSTANCES: Under the exigent cir-
cumstances exception to the warrant requirement,
officersmayforciblyenteravehicleifitwasreason-
ably necessary to protectaperson from imminent
harm, orprotectpropertyfromimminentdamage;
e.g. childlockedinvehicle,anoccupantwassickor
injured, gun or dangerous chemical was inside. It may
also be necessary to enter a vehicle that has been
burglarized or is otherwise insecure for the purpose
oflocking it or searching for registration thatwill
enable officers tonotify the owner.

SEARCHES BY VEHICLE THEFT INVESTIGATORS: Offic-
ers whose primary responsibility is to investigate
vehicle theft may search unoccupied vehicles to
determine the lawful owner if the vehicle was lo-
cated“onahighwayorinanypublicgarage, repair
shop, terminal, parking lot, new or used car lot,
automobile dismantler’slot, vehicle shredding facil- ity,
vehicleleasingorrentallot, vehicleequipment rental
yard, vehicle salvage pool, or other similar
establishment.”%

VIN SEARCHES: Regardless of whetherthereare
grounds to do so, officers may look through the
windshield of a vehicle to inspect the VIN plate
located on the dash ifthe carislocated in a public
place.Ifthe vehicle was stopped for a traffic viola-
tion,andifthe VIN platewascovered, officersmay
enterthevehicleand removethecoveringinorder

torecordthe VIN number.!3¢ POV

129 See Inre Arturo D. (2002) 27 Cal.4th 60, 78, 81; People v. Webster (1991) 54 Cal.3d 411, 431; People v. Turner (1994) 8 Cal.4th
137,182 [glove box]; People v. Martin (1972) 23 Cal.App.3d 444, 447 [“on the sun visors”].

130SeeInreArturoD. (2002) 27 Cal.4th 60, 78 [search need not be limited to “traditional repositories”].

131SeelnreArturoD.(2002)27 Cal.4th60,86,fn.25 [trunkisnotwhereID documentsreasonablywouldbeexpected tobefound].

132 See People v. Clark (1993) 5 Cal.4th 950, 979; People v. Carvajal (1988) 202 Cal.App.3d 487, 495-97.

133 See People v. Baker (2008) 164 Cal.App.4th 1152,1159-60 [“Although the officer testified that he did not know who the purse
belongedtowhenhesearchedit,therewasnoreasonablebasistobelievethepursebelongedtoanyoneotherthanthesolefemale
passenger.”]; Raymondv. Superior Court(1971) 19 Cal.App.3d 321,326 [“[R]eliance upon thethird party’s consentisnotjustified whereit
is clear thatthe property belongsto another.”]; Peoplev. Cruz (1964) 61 Cal.2d 861,866 [“The general consent given by AnnandSusan
thattheofficerscould ‘lookaround’didnotauthorize [the officers] toopenandsearchsuitcasesandboxesthathe hadbeeninformedwere

theproperty ofthird persons.”].
134 See People v. Schmitz (2012) 55 Cal.4th 909, 926.
135 Veh. Code § 2805.

136 See New York v. Class (1986) 475 U.S. 106; People v. Lindsey (1986) 182 Cal.App.3d 772, 779.
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Arizona v. Gant

PETITIONER RESPONDENT
Arizona Rodney Joseph Gant
LOCATION

2524 N.Walnut

DOCKET NO. DECIDED BY
07-542 Roberts Court

LOWER COURT
Arizona Supreme Court
CITATION

ADVOCATES
556 US 332 (2009) oseph T. M aziarz
GRANTED argued the cause for the petitioner
Feb 25,
ARGUED Anthony A. Yang
Oct 7, 2008 Assistant to the Solicitor General, Department
DECIDED of
Apr 21,2009 Iuctice for the Ilnited Statec acamiric
Facts of the case
Rodney Gant was apprehended by Arizona state police on Thomas F. Jacobs
an outstanding warrant for driving with a suspended argued the cause for the respondent

license. After the officers handcuffed Gant and placedhim
in their squad car,they went on to search his vehicle,
discovering a
handgun and a plastic bag of cocaine. At trial, Gant asked the judge to suppress the evidence found in his
vehicle because the search had been conducted without a warrant in violation of the Fourth Amendment's
prohibition of unreasonable searches and seizures. The judge declined Gant's request, stating that the search
was a direct result of Gant'slawful arrest and therefore an exception to the general Fourth Amendment
warrant requirement. The court convicted Gant on two counts of cocaine possession. The Arizona Court of
Appeals reversed, holding the search unconstitutional, and the Arizona Supreme Court agreed. The Supreme
Court stated that exceptions to the Fourth Amendment warrant requirement must be justified by concerns for
officer safety or evidence preservation.
Because Gant left his vehicle voluntarily, the court explained, the search was not directly linked to the arrest
and therefore violated the Fourth Amendment. In seeking certiorari, Arizona Attorney General Terry
Goddard argued that the Arizona Supreme Court's ruling conflicted with the Court's precedent, as well as
precedents set forth in various federal and state courts.

Question
Is a search conducted by police officers after handcuffing the defendant and securing the scene a violation of
the Fourth Amendment's protection against unreasonable searches and seizures?

Conclusion
5-4 Decision
Majority Opinion By John Paul Stevens
Yes, under the circumstances of this case. The Supreme Court held that police may search the vehicle of its

recent occupant after his arrest only if it is reasonable to believe that the arrestee migk
the vehicle at the time of the search or that the vehicle contains evidence of the Stevens  Breyer
offense of the arrest. With Justice John Paul Stevens writing for the majority, the Ginsburg Kennedy
Courtreasoned that"warrantless searches are per se unreasonable"” and subject Souter Roberts
only to a few, very narrow exceptions. Here, Mr. Gant was arrested for a suspended Scalia Alito
license and the narrow exceptions did not apply to his case. Justice Scalia wrote Thomas

separately, concurring. Justice Samuel A. Alito dissented and was joined by Chief

Justice John G. Roberts, and Justices Anthony M. Kennedy and Stephen G. Breyer. He

argued that the majority improperly

overruled its precedent in New York v. Belton which held that "when a policeman has made a lawful arrest... he
may,

as a contemporaneous incident of that arrest, search the passenger compartment of that automobile." Justice
Stephen G.Breyer also wrote a separate dissenting opinion, where he lamented that the court could not

create a new governing rule.


https://www.oyez.org/advocates/thomas_f_jacobs
https://www.google.com/maps?ll=32.253212%2C-110.905407&amp;z=17&amp;t=m&amp;hl=en-US&amp;gl=US&amp;mapclient=embed&amp;q=32%C2%B015%2711.6%22N%2B110%C2%B054%2719.5%22W%4032.253212%2C-110.905407
https://supreme.justia.com/cases/federal/us/556/332/
https://www.oyez.org/advocates/joseph_t_maziarz
https://www.oyez.org/advocates/anthony_a_yang
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Probation and Parole Searches

Parole is a risky business. Recidivism is high.!

Forsome people, committing crimesisaway
of life, almost part of the daily routine. As the
Supreme Court explained, such people “have
necessarily shown a lapse in the ability to control
and conform their behavior to the legitimate stan-
dards of society by the normal impulses of self-
restraint.”? In discussing this subject, the writers of
the book Inside The Criminal Personality summa-
rized one of their findings as follows: “If we were to
calculate the total number of crimes committed by
all the men with whom we worked, it would be
astronomic.”?

This is, of course, the main reason that many—
maybe most—probationers and all parolees are
required to submit to warrantless searches as a
condition of their release from custody.* The theory
is that search conditions help “minimize the risk to
the public safety”® because the probationer or pa-
rolee will be “less inclined” to possess the fruits and
instrumentalities of crime, such as weapons.® And
for those who continue to commit crimes while on
the outside, search conditions provide another valu-
able public service: they help put them back inside.
Despite this, the law pertaining to probation and
parole searches has been a source of much confu-
sion thanks mainly to several dubious published
opinions by some appellate courts. But, as we will
explain in this article, thanks to more recent deci-
sions by the United States Supreme Court and the
California Supreme Court, most of this confusion
has been eliminated.

t Latta v. Fitzharris (9th Cir. 1975) 521 F.2d 246, 249.
2 Hudson v. Palmer (1984) 468 U.S. 517, 526.

Wewillbegin by briefly discussing the fundamen-
tals of probation searches, parole searches, and the
newer Postrelease Community Supervision (PRCS)
searches. Then we will cover the requirements for
conducting each ofthese searches, their permissible
scope and intensity, and the special requirements
for searching homes, vehicles, and cell phones.

The Basics

PROBATION SEARCHES: When a defendant is con-
victed of a crime, the judge may grant probation if
the defendant agrees to certain conditions which
often include submission to warrantless searches.”
Unlike parole and PRCS searches, however, the
scope of probation searches varies because it is
determined by the sentencingjudge and is based on
the circumstances of each case. (This, of course,
creates problems for officers, as we will discuss
later.) Probation searches are deemed “consent”
searchesbecausethe probationeristechnically free
to choose between accepting a search condition or
serving time in jail or prison.?

PAROLE SEARCHES: In contrast to probationers,
California parolees do not consent to search condi-
tions. Instead, they are required to submit per stat-
ute. Furthermore, all parolees are subject to searches
of the same places and things.’ This, too, will be
discussed later.

PRCS seARCHES: Under California’s Postrelease
Community Supervision Act of 2011, people who
have been convicted of certain lower-level felonies
may be permitted to serve their prison sentences in

3 Samuel Yochelson and Stanton Samenow, The Criminal Personality (Published by ]. Aronson, 1976)
4 See United States v. Knights (2001) 534 U.S. 112, 116 [a search clause is a “common California probation condition”].

5 People v. Constancio (1974) 42 Cal.App.3d 533, 540.
6 In re Anthony S. (1992) 4 Cal.App.4th 1000, 1002, fn.1.
7 See United States v. Knights (2001) 534 U.S. 112, 116.

8 See People v. Schmitz (2012) 55 Cal.4th 909, 920 [“a probationer who is subject to a search clause has explicitly consented

to that condition”].

9 See People v. Schmitz (2012) 55 Cal.4th 909, 916 [“every inmate eligible for release on parole is subject to search or seizure

by a parole officer or other peace officer”].



a local county jail.'® Then, upon release, they will be

supervised for up to three years by a county proba-
tion officer. Even though the person is not confined
inastate prison or supervised by a parole officer, the
Court of Appeal has ruled that his status is substan-
tially the same as that of a parolee.!* (Because there
is no significant difference between PRSC and pa-
rolesearches,all furtherreferencesto parolesearches
will include PRCS searches.)

Requirements

Although probation and parole searches differ in
many ways, they share the same four basicrequire-
ments: (1) officers must have known that the target
ofthe search was on parole orsearchable probation,
(2) the search must have furthered a legitimate law
enforcement interest, (3) the officers must have
confined their search to places and things they were
expresslyorimpliedly permitted tosearch (see“Scope
ofthe Search,” below), and (4) the search must have
been reasonable in its intensity (see “Intensity of the
Search,” below). As noted, there are additional
requirements for conducting searches of homes,
vehicles, and cell phones which we will discuss later.
Significantly, there is one thing that is not re-
quired for these searches: Officers are not required
to justify the search by proving they had probable
cause, reasonable suspicion, or any other level of
proof that the probationer or parolee had violated
the law or the terms of his release.' This is because
the main purpose of these searches is to give proba-
tioners and parolees an incentive to avoid drugs,
weapons, and so forth. And one way to do this is to

10 See Pen. Code §§ 3450 et seq.
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make them aware that they may be searched atany
time for no reason whatsoever. As the California
Supreme Court explained, “[T]he purpose of the
search conditionisto deterthe commission of crimes
and to protectthe public, and the effectiveness of the
deterrentisenhancedbythe potential forrandom
searches.”’*Regarding probation searches, it should
be noted that a sentencing judge might require that
officerspossessatleastalowlevel of proofthatthe
probationer had committed some crime. But such a
requirement is seldom imposed and it will not be
implied.™

Knowledge of probation or parole status

The first requirement is that officers must have
been aware that the target of the search was on
parole or searchable probation.’ This is mainly
because a search that is conducted without such
knowledge is “wholly arbitrary” and “without any
perceived limits to [the officers’] authority.”*®

Legitimate law enforcement purpose

Even if officers had knowledge of the search
condition,awarrantless searchwillnotbe upheld
unless they conducted it for a legitimate law en-
forcement or rehabilitative purpose.’” The courts
usually express this requirement in the negative;
specifically, the search must not have been “arbi-
trary, capricious, or harassing.’® And this necessar-
ily occurs if “the motivation for the search was
unrelated to rehabilitative, reformative or legiti-
mate law enforcement purposes.”*® In this section
we will discuss the types of motivations that have
been deemed “legitimate”.

1 people v. Fandinola (2013) 221 Cal.App.4th 1415, 1422 [PRCS is “akin to a state prison commitment; it is not a grant

of probation or a conditional sentence.”].

12 See People v. Bravo (1987) 43 Cal.3d 600, 611; People v. Douglas (2015) 240 Cal.App.4th 855, 861.

13 People v. Reyes (1998) 19 Cal.4th 743, 753.

1 See People v. Bravo (1987) 43 Cal.3d 600, 607, fn.6 [“a reasonable-cause requirement will not be implied”].
15 See People v. Sanders (2003) 31 Cal.4th 318, 333; People v. Schmitz (2012) 55 Cal.4th 909, 916.

16 people v. Robles (2000) 23 Cal.4th 789, 797.

17 See People v. Robles (2000) 23 Cal.4th 789, 797; People v. Bravo (1987) 43 Cal.3d 600, 611; People v. Medina (2007)
158 Cal.App.4th 1571, 1577 [search requires “rehabilitative, reformative or legitimate law enforcement purposes”].

18 See Samson v. California (2006) 547 U.S. 843, 856; People v. Bravo (1987) 43 Cal.3d 600, 610; People v. Schmitz (2012)
55 Cal.4th 909, 916 [the search must not be “arbitrary, capricious, or harassing”].

19 People v. Zichwic (2001) 94 Cal.App.4th 944, 951.



ROUTINE SEARCHES: A search is legitimate if it was
conducted as a mattter of routine and its purpose
was just to make sure the probationer or parolee
was not carrying drugs, weapons, or instrumentali-
ties of a crime.?® As the Supreme Court pointed out,
“unexpected” and “unprovoked” searches provide
information that affords “a valuable measure of the
effectiveness of the supervision.”*!

RANDOM SEARCHES: A probation or parole search
is not “arbitrary” or “capricious” merely because it
was unscheduled and was prompted by the sudden
availability of the probationer or parolee (e.g., see-
ing him walking down a street). While it has been
argued that such searches are “arbitrary” (i.e., de-
pending completely on individual discretion) and
“capricious” (i.e., sudden, impulsive), the courts
permit—and even encourage—them.*

For example, in In re Anthony S.,* officers in
Venturalearned thatseveralmembersofthe “Ventura
Avenue Gangsters” were on probation, and that the
terms of probationincluded authorization to search
theirhomes for stolen property and gang parapher-
nalia. So they searched the home of a member
named Anthony and found handguns and other
contraband. The trial judge ruled that the search
was unlawful, claiming it was a “random” search in
which the officers decided “let’s go search the gang
members today.” But the court disagreed, ruling
“the evidence shows that the officers were motivated
by alaw enforcement purpose;i.e., to look for stolen
property, alcohol, weapons, and gang parapherna-
lia at the homes of the Ventura Avenue Gangsters
members. This is a legitimate law enforcement
purpose.”
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INVESTIGATIVE SEARCHES: A search is not unlawful
merely because officers suspected that a particular
probationer or parolee had committed anew crime,
and the objective of the search was to see if he
possessed any evidence of the crime.* This is be-
cause the commission of a new crime is necessarily
aviolation of probation or parole.” As the California
Supreme Courtobserved in Peoplev. Stanley, “Clearly,
investigation of defendant’s involvement in a mur-
derwould have a parole supervision purpose.”*This
probably soundstoo obviousto warrantdiscussion,
but the Ninth Circuit took a different position, and
was admonished for it by the Supreme Court. This
case was United States v. Knights.”’

In Knights, Napa County sheriff’'s deputies sus-
pected thatKnights committed a series of pipe bomb-
ings and other acts of vandalism against PG&E and
Pacific Bell facilities. They also learned that Knights
was on probation in a drug case, and that the terms
of probation authorized, among other things, a
search of his residence. So, in hopes of obtaining
evidence of the crimes, deputies conducted a proba-
tion search of hisapartmentand found a detonation
cord, bolt cutters, blueprints stolen from a building
that had been bombed, and other evidence linking
Knights to the crimes. As the result, Knights was
convicted of conspiracy to commit arson and pos-
session of an unregistered destructive device.

But in an especially absurd decision, the Ninth
Circuit ruled the search was unlawful because its
purpose was to obtain evidence that Knights had
committed certainviolentcrimes, ratherthan ascer-
taining whether he was complying with the terms of
probation. The Supreme Court was aghast, and it

20 See United States v. Knights (2001) 534 U.S. 112, 117; People v. Robles (2000) 23 Cal.4th 789, 799; People v. Lewis (1999)

74 Cal.App.4th 662, 671.

21 People v. Mason (1971) 5 Cal.3d 758, 763-64.
22 See People v. Bravo (1987) 43 Cal.3d 600, 608.
23 (1992) 4 Cal.App.4th 1000.

24See People v. Reyes (1998) 19 Cal.4th 743, 752; People v. Woods (1999) 21 Cal.4th 668, 675, 678; U.S. v. Reyes (2nd
Cir. 2002) 283 F.3d 446, 463 [“[T]he objectives and duties of probation officers and law enforcement officers are

unavoidably parallel and are frequently intertwined.”].

25 See People v. Robles (2000) 23 Cal.4th 789, 797; U.S. v. Barner (2nd Cir. 2012) 666 F.3d 79, 85; In re Anthony S. (1992)

4 Cal.App.4th 1000, 1004.
26 (1995) 10 Cal.4th 764, 790.
27 (2001) 534 US. 112.



informed the Ninth Circuit that the public and law
enforcementhavealegitimate interestin determin-
ing whether probationers are bombing things, set-
ting buildings on fire, or committing other less
serious crimes.

PRETEXT RESIDENTIAL SEARCHES: A search of a
home in which a probationer or parolee lives is
pretextual ifthe officers’ sole objective was to obtain
evidence againstanother occupant, suchasaroom-
mate. Thus, a pretext search is, by definition, an
illegal search because its sole objective is to obtain
evidence againstthe roommate, not the probationer
or parolee.

Pretextsearchesare, however,rare since the offic-
ers’ investigation will seldom focus exclusively on
the roommate. Instead, it is often reasonable for
themtobelieve thatprobationersand parolees know
about the criminal activities of the people they live
with, and might even be assisting them.*

Dual purpose searches are not, however, without
limitation. Specifically, officers who are conducting
them will be required to limit their searches to
common areas and places and things over which the
probationer or parolee had sole or joint control. This
subject is discussed in more detail in the section on
the scope of probation and parole searches.

SEARCH AFTER ARREST, SUMMARY PROBATION REVO-
CATION OR PAROLE HOLD: The terms of probation and
parole, including search terms, remain in effect
evenifthe probationerorparoleehad beenarrested,
was being held on a parole hold, or if his probation
was summarily revoked.”® As the Ninth Circuit ob-
served in Latta v. Fitzharris, a parole officer’s inter-
est in inspecting a parolee’s home does not termi-
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nate upon his arrest, “if anything, it intensified.”*
Consequently, search conditions and other terms of
probation and parole do not terminate until a court
has held a hearing and, as the result, ordered the
revocation of probation or parole.

For example, in People v. Hunter3®' the driver of a
stolen car bailed out when officers signaled him to
stop. After identifying Hunter as the driver, officers
learned thathe was backin prison awaiting a parole
revocation hearing. They also learned that he had
rented a storage unit. So they searched it pursuant
to the terms of parole and found stolen property. On
appeal, Hunter argued that the search could not be
justified as a parole search because his “parole was
violated and he had been physically returned to
prison as the result of that violation. The court
pointed out, however, that the terms of parole re-
mained in effect because “Hunter was still a parolee
until his parole was formally revoked.”

FREQUENT, PROLONGED, OR LATE NIGHT SEARCHES:

A probation or parole search might be deemed
harassing (and therefore illegal) if it occurred after
several unproductive searches with no reason to
believe that a new one would be fruitful, orifit was
conducted late at night or in the early morning
hours and there was insufficient reason for such an
intrusion.** However, the courtin Peoplev. Clower
ruled that “[s]ix searches over a four- to five-month
period, without more, do not necessarily indicate
harassment,”*? and the court in Peoplev. Sardinas
ruledthatasecond search onedayafteranunpro-
ductive search was not harassing because the cir-
cumstances surrounding the second search indi-
cated the defendant might have resupplied.**

28See People v. Woods (1999) 21 Cal.4th 668, 679; People v. Robles (2000) 23 Cal.4th 789, 797. Also see Maryland v. Pringle
(2003) 540 U.S. 366, 373 [drug dealing is “an enterprise to which a dealer would be unlikely to admit an innocent person

with the potential to furnish evidence against him”].

29 See People v. Barkins (1978) 81 Cal.App.3d 30, 33 [“Actual revocation of probation cannot occur until the probationer
has been afforded the due process,” and until then “the terms of probation remain in effect.”]; People v. Burgener (1986)
41 Cal.3d 505, 536 [“Nor is it relevant that the parolee may already be under arrest when the search is conducted.”];

30 (9th Cir. Cir. 1975) 521 F.2d 246, 252.
31 (2006) 140 Cal.App.4th 1147, 1152.

32 See People v. Reyes (1998) 19 Cal.4th 743, 753; People v. Zichwic (2001) 94 Cal.App.4th 944, 951; People v. Medina

(2007) 158 CalApp.4th 1571, 157.
3 (1993) 16 Cal.App.4th 1737, 1743.
3+ (2009) 170 Cal.App.4th 488, 494.



Scope of the Search

In the context of probation and parole searches,
the term “scope” refers to the places and things that
officers are permitted to search. As we will now
discuss, the permissible scope of a search depends on
whether it was a probation or parole search.

Scope of probation searches

Because there are no “standard” probation search
conditions, the permissible scope of a probation
search depends on whatthe sentencingjudge wrote
on the probation order. Thus, the Court of Appeal
explained that “the officer must have some knowl-
edge not just of the fact someone is on probation,
butofthe existence ofa search clause broad enough
to justify the search at issue.”* Consequently, offic-
ers must have knowledge of the places and things
that were included in the suspect’s probation order.
This does not mean, however, that officers must
have seen an actual copy of the court’s order. In-
stead, because certain combinations of searchable
places and things appear regularly in probation
orders, many counties have developed systems by
which these combinations have been given code
numbers which, in turn, are incorporated into po-
lice databases. The following are some examples.

“FULL” SEARCH: The most common search condi-
tion, sometimes called a “full” or “four-way,” typi-
cally authorizes a search of (1) the probationer, (2)
his residence, (3) vehicles, and (4) other property
under his control. Note thata “full” probation search
isthesameasaparolesearch, exceptthatavehicle
searchisimplied by the terms of parole (i.e., property
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under the parolee’s control) while it is expressly
authorized by the terms of probation.

“PROPERTY UNDER YOUR CONTROL”: A probation
search condition that includes authorization to
search property under the probationer’s control is
tantamountto a four-way because “property under
your control” includes his residence.*

LACK OF UNIFORM TERMINOLOGY AND CODING: Be-
fore going further, it is necessary to point out that
California does not have a statewide coding system
by which officers can determine from a computer
terminal exactly what they may search.’” Some
counties might have a good internal system but
others (such as Alameda County) have conflicting
and redundant codes that have emerged piecemeal
over many years. Furthermore, some terms may
lack precise definition.

For example, a judge might authorize searches of
propertyundertheprobationer’s controlbecause he
orshethinks(correctly) thatthisauthorizessearches
of the probationer’s person, residence, vehicle, and
personal property—all of which he “controls”.*® But
another judge sitting at a motion to suppress might
conclude that because the search condition did not
expressly authorize searches of the probationer’s
person, home, and vehicles, the scope of the search
was limited to whatever personal property he hap-
pened to be carrying.*

This uncertainty could be eliminated if the Cali-
fornia courts adopted a uniform listing of search
terms and a coding system so that officers through-
out the state could be certain of the permissible
scope of the probation searches they conduct.

35 People v. Douglas (2015) 240 Cal.App.4th 855, 863. Also see People v. Bravo (1987) 43 Cal.3d 600, 607 [search conditions
“must be interpreted on the basis of what a reasonable person would understand from the language of the condition itself”].
36 See People v. Spratt (1980) 104 Cal.App.3d 562, 566-67 [“property under my control” authorized a search of probationer’s
residence]; People v. Bravo (1987) 43 Cal.3d 600, 602, fn.1, 607 [Probation order stated: “Submit his person and property
to search or seizure”; discussing the search of the probationer’s home, the court said, “We think the wording of appellant’s
probation search condition authorized the instant search.”].

37 See People v. Douglas (2015) 240 Cal.App.4th 855, 863 [“probation search clauses are not worded uniformly”].

38 See People v. Bravo (1987) 43 Cal.3d 600, 602, fn.1, 607 [Probation order stated: “Submit his person and property to
search or seizure”; discussing the search of the probationer’s home, the court ruled, “We think the wording of appellant’s
probation search condition authorized the instant search.”]; People v. Spratt (1980) 104 Cal.App.3d 562, 566-67 [“property
under my control” authorized a search of probationer’s residence].

39 See U.S. v. Grandberry (9th Cir. Cir. 2013) 730 F.3d 968, 981 [“the government has cited no case—and we have found
none—applying the ‘property under your control’ search condition to a residence.”]. Note: It appears the court was unaware
of Bravo and Spratt, cited above.



Scope of parole searches

Unlike probationers, all paroleesare subjectto the
same search condition: “You and your residence
and any property under your control may be
searched without a warrant at any time by any
agent of the Department of Corrections or any law
enforcement officer.”* It should be noted that,
unlike California parole, the terms and conditions of
federal parole will vary because they are imposed at
the discretion of the sentencing judge.* Thus, offic-
ers must ordinarily not conduct federal parole
searches until they have confirmed that the parolee
is subject to warrantless searches of the places and
things they intend to search.

Intensity of the Search

The term “intensity” is used to describe how ag-
gressive or intrusive the search may be. Since there
is not much law on the subject, we have looked to
cases covering the intensity of warranted searches,
consent searches, and searches incident to arrest.

REASONABLY “THOROUGH” SEARCH: Searches of
homes, vehiclesand other places maybereasonably
thorough because, as one court put it, a cursory
search “is of little value.”*

NODAMAGE ORDESTRUCTION: The search must not be
destructive.” “Excessive orunnecessary destruc-
tion of property in the course of a search,” said the
Supreme Court, “may violate the Fourth Amend-

196

ment, even though the entry itself is lawful.”** How-
ever, if officers have probable cause to believe that
evidence is hidden in a place or thing that must be
damaged to seize it, there is authority for doing so.*
LENGTH OF SEARCH: The permissible length of the
search will depend on the number and nature ofthe
places and things that will be searched, the amount
and nature of the evidence that the officers are
seeking, and any problems that caused a delay.*
SEARCHES BY K9s: Officers may use a trained dog
(e.g., drug- or explosives-seeking) to help with the
search. This is because a dog’s sniffing does not
materially increase the intensity of the search.*

SpecialRequirements

In addition to the requirements discussed above,
there are additional requirements that pertain to
searches of homes, vehicles, and cell phones.

Searches of homes

As noted earlier, the terms of all parole searches
expressly authorize the search of the parolee’s home.
In contrast, some probation search agreements
expressly authorize searches ofhomesand some do
not. Butevenifasearch ofthe homeis not expressly
authorized, officers have implied authority to do so
if, as noted earlier, the terms of probation included
authorization to search property under the
probationer’scontrol.*®

4015 CCR § 2511(b)(4). Also see Pen. Code § 3067(b)(3); People v. Middleton (2005) 131 Cal.App.4th 732, 739 [“A search
condition for every parolee is now expressly required by statute”].

#1 See Johnson v. United States (2000) 529 U.S. 694, 696-97.

42[.S. v. Torres (10th Cir. 1981) 633 F.2d 1019. 1027. Also see People v. Crenshaw (1992) 9 Cal.App.4th 1403, 1411
[“permission to search contemplates a thorough search. If not thorough it is of little value.”].
43 See People v. Crenshaw (1992) 9 Cal.App.4th 1403; U.S. v. Gutierrez-Mederos (9th Cir. Cir.1992) 965 F.2d 800, 804.

“ United States v. Ramirez (1998) 523 U.S. 65, 71.

* See United States v. Ross (1982) 456 U.S. 798, 818; Dalia v. United States (1979) 441 U.S. 238, 258.

* See People v. $48,715 (1997) 58 Cal.App.4th 1507, 1510 [“The bed of the truck was loaded with luggage and bags of
pasture seed.”].

*7See People v. $48,715 (1997) 58 Cal.App.4th 1507, 1516; People v. Bell (1996) 43 Cal.App.4th 754, 769; U.S. v. Perez
(9th Cir. 1994) 37 F.3d 510, 516 [“Using a narcotics dog to carry out a consensual search of an automobile is perhaps the
leastintrusive means of searchingbecauseitinvolves nounnecessary openingorforcing of closed containers orsealed areas
of the car unless the dog alerts.”].

*8 See People v. Bravo (1987) 43 Cal.3d 600, 602, fn.1, 607 [Probation order stated: “Submit his person and property to
search or seizure”; discussing the search of the probationer’s home, the court ruled, “We think the wording of appellant’s
probationsearch conditionauthorized the instantsearch.”]; Peoplev.Spratt(1980) 104 Cal.App.3d 562,566-67 [“property
under my control” authorized a search of probationer’s residence].



PROOFTHATPROBATIONERORPAROLEELIVESTHERE:
Even if a residential search was expressly or im-
pliedly authorized, officers may not search a resi-
dence unless they have “reason to believe”—much
less than probable cause—that the probationer or
parolee lives there. As the court said in People v
Downey, “[A]n officer executing an arrest warrant
or conducting a probation or parole search may
enter a dwelling if he or she has only a ‘reasonable
belief,” falling short of probable cause to believe, the
suspect lives there and is present at the time.”*

While some other federal circuit courts (including
the Ninth Circuit) have ruled that probable cause is
required,*’itdoesn’tseem to matterwhichstandard
of proof is applied because officers usually have
sufficient information about where the arrestee
lives to satisfy both. In fact, we are unaware of any
case in which a court ruled that an entry was illegal
because the officers had reasonable suspicion but
not probable cause.*

What constitutes “living” inaresidence? Although
this question has “given difficulty to many courts,”**
it generally occurs if the probationer or parolee has
been spending the night there regularly, even if not
every night.>? A probationer or parolee may also be
deemed to be living in two or more residences at the
same time; and motel guests “live” in the motel in
which they are registered.>* On the other hand, the
fact that the probationer or parolee stays in a home
“occasionally” is insufficient.>

 (2011) 198 CalApp.4th 652, 662.
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GENERAL PRINCIPLES: In determining whether of-
ficershadreasonablesuspicionthatthe probationer
orparoleelivedina certainresidence, the courts will
apply the following principles:

NO HYPERTECHNICAL ANALYSIS: The courts will

considerthetotality of circumstances knownto

the officers, and these circumstances will be ana-
lyzed by applying common sense, not
hypertechnicalanalysis.>

MULTIPLE CIRCUMSTANCES: Although a single cir-

cumstance will sometimes suffice, in most cases

it takes two or more.

LACK OF DIRECT EVIDENCE: The courts will take into

account that the officers’ inability to obtain direct

evidence that the probationer or parolee lives in a

certain house may be the result of his attempt to

prevent them from learning his whereabouts.”’

But that doesn’t change the fact that reasonable

suspicionisrequired.

FRIENDS MIGHT LIE: Because the friends of the

probationer or parolee might lie, officers are not

required to accept information from a less-than-
disinterested source as to his place of residence.*®

IF OFFICERS WERE WRONG: It is irrelevant that

officerslearned afterwardthatthe probationeror

parolee did not live in the house they entered.

What counts is whether they reasonably believed

so at the time.*

RELEVANT CIRCUMSTANCES: The following circum-
stancesarerelevantindeterminingwhetherthereis

50 See U.S. v. Grandberry (9th Cir. Cir. 2013) 730 F.3d 968, 973; Motley v. Parks (9th Cir. 2005) 432 F.3d 1072, 1080;

U.S. v. Vasquez-Algarin (3rd Cir. 2016) F.3d

[2016 WL 1730540]; U.S. v. Barrera (5th Cir. 2006) 464 F.3d 496, 501,

fn.5 [“The disagreement among the circuits has been more about semantics than substance”].

51 U.S. v. Diaz (9th Cir. Cir. 2007) 491 F.3d 1074, 1077.

52 See, for example, Washington v. Simpson (8th Cir. 1986) 806 F.2d 192, 196.
53 See Case v. Kitsap County Sheriff’s Department (9th Cir. 2001) 249 F.3d 921, 931; U.S. v. Bennett (11th Cir. 2009) 555
F.3d 962, 965; US. v. Bervaldi (11th Cir. 2000) 226 F.3d 1256, 1263.

5% See U.S. v. Franklin (9th Cir. 2010) 603 F.3d 652, 657.

55 See U.S. v. Franklin (9th Cir. 2010) 603 F.3d 652, 656; Perez v. Simpson (9th Cir. 1989) 884 F.2d 1136, 1141.
56 See U.S. v. Graham (1st Cir. 2009) 553 F.3d 6, 14; U.S.v. Lovelock (2nd Cir. 1999) 170 F.3d 339, 344; U.S. v. Gay (10th

Cir. 2001) 240 F.3d 1222, 1227.
57 See U.S. v. Gay (10th Cir. 2001) 240 F.3d 1222, 1227.

58 See Motley v. Parks (9th Cir. en banc 2005) 432 F.3d 1072, 1082.
59 See U.S. v. Graham (1st Cir. 2009) 553 F.3d 6, 12; Valdez v. McPheters (10th Cir. 1999) 172 F.3d 1220, 1225; U.S. v.

Route (5th Cir. 1997) 104 F.3d 59, 62-63.



sufficient reason to believe that a probationer or

parolee was living in a particular residence:
LISTED ADDRESS: The address was listed as his
residence on one or more forms that reasonably
appeared to be current, such as a rental or lease
agreement,® hotel or motel registration,® utility
billing records,®* telephone or internet records,®
credit card application,®* employment applica-
tion,* post office records,®® DMV records,”’ ve-
hicle repair work order,*jail booking records,*
bail bond application,” police reports and proba-
tion and parole records.”
INFORMATION FROM OTHERS: A citizen informant
or a police informant who has been tested or
whose information has been corroborated noti-
fied officers that the probationer or parolee pres-
ently lived at the address.”
CELL PHONE DATA: Cell site location data for the
probationer’s or parolee’s cell phone showed sig-
nificant recurring contact with a cell tower lo-
cated in the home’s service area.”
OBSERVATIONS BY OFFICERS, OTHERS: Officers,
neighbors, or others repeatedly or recently saw
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the probationer or parolee on the premises.”*Itis

especially significant that he was observed doing

things that residents commonly do; e.g. taking
out the garbage, chatting with neighbors, open-
ing the door with a key.”®

CAR PARKED OUTSIDE: A car that was owned or

used by the probationer or parolee was regularly

parked in the driveway, in front of the residence,
or nearby.”®

PRESENCEOFPROBATIONER/PAROLEENOTREQUIRED:
Unless the terms of probation stated otherwise,
officers may conduct a search even though the
probationer was not present.”” As for parolees, their
presence is not required.

KNOCK-NOTICE: Officers must enter the premises
in a “reasonable” manner.”® As the Court of Appeal
explained in People v. Ureziceanu , “[T]he remaining
policies and purposes underlying the statutory knock-
notice provisions must be satisfied in the execution
of a probation search of a residence.””® Accordingly,
officersmustcomplywith the knock-noticerequire-
ments unless there is good cause to make an unan-
nounced entry.

60 See, for example, U.S. v. Edmonds (3rd Cir. 1995) 52 F.3d 1236, 1247-48.

61 See People v. Fuller (1983) 148 Cal.App.3d 257, 263; U.S. v. Franklin (9th Cir. 2010) 603 F.3d 652, 657.

62See People v. Downey (2011) 198 Cal.App.4th 652, 659 [officer testified that “utility bills were a very good source in
finding out where someone lives because in his experience many probationers and parolees ... did not know that police

had access to utility bills”].

63 See People v. Icenogle (1977) 71 Cal.App.3d 576, 581; U.S. v. Terry (2nd Cir. 1983) 702 F.2d 299, 319.

64 See U.S. v. Route (5th Cir. 1997) 104 F.3d 59, 62, fn.1.
% See People v. Jacobs (1987) 43 Cal.3d 472, 478.
66 See U.S. v. Route (5th Cir. 1997) 104 F.3d 59, 61, fn.1.

57 See People v. Boyd (1990) 224 Cal.App.3d 736, 740; U.S. v. Ayers (9th Cir. 1991) 924 F.2d 1468, 1480.

%8 See U.S. v. Manley (2nd Cir. 1980) 632 F.2d 978, 983.

6 See Washington v. Simpson (8th Cir. 1986) 806 F.2d 192, 196; U.S. v. Clayton (8th Cir. 2000) 210 F.3d 841, 842-43.

70 See U.S. v. Barrera (5th Cir. 2006) 464 F.3d 496, 504.

71See People v. Kanos (1971) 14 Cal.App.3d 642, 645, 648; People v. Ott (1978) 84 Cal.App.3d 118, 126; U.S. v. Ayers
(9th Cir. 1991) 924 F.2d 1468, 1479; U.S. v. Mayer (9th Cir. 2008) 530 F.3d 1099, 1104; U.S. v. Lovelock (2nd Cir. 1999)
170 F.3d 339, 344; U.S. v. Thomas (D.C. Cir 2005) 429 F.3d 282, 286; U.S. v. Graham (1st Cir. 2009) 553 F.3d 6, 13.
72 See People v. Alcorn (1993) 15 Cal.App.4th 652, 655; People v. Dyke (1990) 224 Cal.App.3d 648, 659; U.S. v. Franklin

(9th Cir. 2010) 603 F.3d 652, 656.

73 See U.S. v. Bohannon (2nd Cir. 2016) F.3d

[2016 WL 3067993].

74 See People v. Gibson (2001) 90 Cal.App.4th 371, 381; U.S. v. Risse (8th Cir. 1996) 83 F.3d 212, 217.
75 See Peoplev. Kanos (1971) 14 Cal.App.3d 642, 648 [officers saw the suspect leaving the house at 7:30 a.m. with his wife

and child]; U.S. v. Harper (9th Cir. 1991) 928 F.2d 894, 896.

76 See People v. Icenogle (1977) 71 Cal.App.3d 576, 581; U.S. v. Harper (9th Cir. 1991) 928 F2 894, 896.
77 See People v. Mason (1971) 5 Cal.3d 759, 763; Hart v. Superior Court (1971) 21 Cal.App.3d 496, 502.

78 See Wilson v. Arkansas (1995) 514 U.S. 927, 934.
79 (2005) 132 Cal.App.4th 747, 790.



PROTECTIVE SWEEPS: Upon entering the premises,
officers may conducta protective sweep to locate
anypeoplewhomightconstituteathreat.®

WHAT PLACES MAY BE SEARCHED: Officers may
search all common areas such as the living room,
kitchen, garage, and all other rooms and areas to
which the probationer or parolee appeared to have
sole or joint access or control.®! This is true regard-
less of the probationer’s or parolee’s assurances to
the contrary.?? Officers may also search the curti-
lage; e.g., a garden, yards.? Conversely, officers
may notsearch placesifthereis “nobasis for officers
toreasonablybelieve the probationer has authority
over those areas.”®

WHAT THINGS MAY BE SEARCHED: Officers may
search a container or personal property inside a
residence if they had reasonable suspicion that the
probationer or parolee owned or accessed it solely or
jointly with another occupant.®® Significantly, prob-
able cause is not required.®® For example, the courts
have ruled that officers reasonably believed that
probationers or paroleeshad sole orjoint control of
the following property:

[A jewelry box on a dresser in the bedroom of a

female probationer.?”

[A “gender neutral” handbag on a bed in a home

occupied by a male parolee and his girlfriend.?®
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® A paper bag in the parolee’s bedroom closet.?’

m Astationeryboxinadrawerinthelivingroom.”

® Trash under the kitchen sink.”*

® The refrigerator in the kitchen.?

ARRESTING OCCUPANTS: Officers who enter a resi-
dence to conduct a probation or parole search may
arrest anyone on the premises if there is probable
cause to do so, regardless of whether probable cause
existed at the time of entry or developed in the course
ofthe search.In other words, neithera conventional
nor a Ramey warrant is required to arrest a person
inside a residence if officers have lawfully entered to
conduct a probation or parole search.”

Searches of vehicles

The permissible scope of a vehicle search will
depend largely on whether the probationer or pa-
rolee was the owner or driver, or whether he was
merely a passenger.

DRIVER OR OWNER ON PROBATION ORPAROLE: If the
probationer or parolee was driving the vehicle or
owned it, officers may ordinarily search the follow-
ing:

PROPERTY OWNED BY PROBATIONER OR PAROLEE:

Property thatthe officersreasonably believed was

owned by the probationer or parolee,” or prop-

erty over which the officers reasonably believed

80See Samson v. California (2006) 547 U.S. 843]; U.S. v. Lopez (9th Cir. 2007) 474 F.3d 1208, 1213 [“Because a protective
sweep is a less intrusive search than an parole search, [the Supreme Court] necessarily makes both the protective sweep,
and the parole search, lawful.” Citing Samson v. California (2006) 547 US 843].

81 See People v. Schmitz (2012) 55 Cal.4th 909, 917; People v. Ermi (2013) 216 Cal.App.4th 277, 280; People v. Carreon

(2016)  CalApp.4th  [2016 WL 3566262].

82 See People v. Boyd (1990) 224 Cal.App.3d 736, 749; People v. Britton (1984) 156 Cal.App.3d 689, 701.

83 See People v. Barbarick (1985) 168 Cal.App.3d 731, 741.

84 People v. Robles (2000) 23 Cal. 4th 789, 798

85 See People v. Schmitz (2012) 55 Cal.4th 909, 918, 926; People v. Ermi (2013) 216 Cal.App.4th 277, 280; People v. Baker
(2008) 164 Cal.App.4th 1152, 1159; People v. Smith (2002) 95 Cal.App.4th 912, 919; People v. Boyd (1990) 224 Cal.App.3d

736, 749; U.S. v. Davis (9th Cir. 1991) 932 F.2d 752, 758.

86 See People v. Boyd (1990) 224 Cal.App.3d 736, 744; U.S. v. Davis (9th Cir. 1991) 932 F.2d 752, 758.

87 See Russi v. Superior Court (1973) 33 Cal.App.3d 160.

88 See People v. Boyd (1990) 224 Cal.App.3d 736, 749; People v. Ermi (2013) 216 Cal.App.4th 277, 281.

8 See People v. Britton (1984) 156 Cal.App.3d 689.

9 See Russi v. Superior Court (1973) 33 Cal.App.3d 160.
91 See People v. Burgener (1986) 41 Cal.3d 505.

92 See People v. Palmquist (1981) 123 Cal.App.3d 1.

9 See People v. Evans (1980) 108 Cal.App.3d 193, 196; People v. Lewis (1999) 74 Cal.App.4th 662, 673.

9 See People v. Schmitz (2012) 55 Cal.4th 909, 913.



the probationerorparoleehadtheability to exert
control.”®
PROPERTY BELONGING TO PASSENGER: Officers may
search a container belonging to a passenger if
they reasonably believed that the parolee could
have stowed his personal belongings in the con-
tainer when he became aware of police interest;
e.g., he apparently became aware that he was
being followed.”* However, in the absence of
direct or circumstantial evidence that a male
probationer or parolee attempted to stow prop-
ertyinafemale passenger’s purse, the court might
find thatitwas unreasonable to search the purse,
especially if it was closed and “closely monitored”
by the woman; e.g, it was at her feet.””

PASSENGER ON PROBATION OR PAROLE: If only a
passenger was on parole or probation, officers may
search “those areas of the passenger compartment
where the officer reasonably expects that the pa-
rolee could have stowed personal belongings or
discarded items when he became aware of police
interest.”

Officers need not, however, “articulate specific
facts indicating that the parolee has actually placed
property or contraband ina particularlocationin
the passenger compartment before searching that
area.” As discussed above, however, a search of a
purse may be unlawfulifthe probationerorparolee
wasamale.Finally,itis unsettled whether officers
may search closed compartments in the vehicle
(e.g., glove box, console) if the probationer or pa-

rolee was merely a passenger.’” Finally, officers may

9 See People v. Schmitz (2012) 55 Cal.4th 909, 913.
9% See People v. Schmitz (2012) 55 Cal.4th 909, 926
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stop a car for the purpose of conducting a parole or
probation search even though the person on parole
or probation was only a passenger.'®

Search of cell phones

As the result of California’s Electronic Communi-
cations Privacy Act (CalECPA), itappears that offic-
ers may not search a cell phone or other communi-
cations device pursuant to a probation or parole
search condition. The reasonis, although probation
searches are deemed “consensual,” CalECPA re-
quires something it calls “specific consent,” which it
definesas “consentprovided directly to the govern-
ment entity seeking information.”'°* This seems to
mean that searches of electronic communications
devicesare not covered under the scope of a proba-
tion search because such consentis not given “di-
rectly” to officers. Instead, itis givendirectly tothe
sentencingjudge in exchange for the judge’s agree-
ment not to send the probationer directly to jail or
prison.!’? As for parole searches, there is simply
nothing in CalECPA to indicate that communication
devices may be searched pursuant to the “property
under your control” search authorization.

Consequently, if officers want to search a com-
munication device thatis found within a searchable
vehicle,andiftheybelievetheyhaveprobablecause,
theymayseizethedeviceand promptlyapplyfora
warrant.'”® They may also conduct a warrantless
physical examination of its exterior and case be-
cause there are weapons on the market that are

disguised as cell phones.'** POV

97 See People v. Schmitz (2012) 55 Cal.4th 909, 932; People v. Baker (2008) 164 Cal.App.4th 1152, 1160 [“Here, there
is nothing to overcome the obvious presumption that the purse belonged to the sole female occupant of the vehicle"].
% See People v. Schmitz (2012) 55 Cal.4th 909, 926; People v. Ermi (2013) 216 Cal.App.4th 277, 281.

9 See People v. Schmitz (2012) 55 Cal.4th 909, 926, fnl6.

100 See In re William J. (1985) 171 Cal.App.3d 72, 77.
101 See Pen. Code §§ 1546(k), 1546.1(c)(3).

102 NOTE: Assuming that's what “specific consent” means, it admittedly represents irrational legislative overreaching. After
all, it would mean that officers may search the probationer’s entire home and its contents—including documents and
personal property—but not his cell phone. Why should a person’s cell phone be entitled to more privacy than his home?
This is a question the Legislature should be required to address.

103 See Riley v. California (2014)
104 See Riley v. California (2014)

U.S.
U.S.

[134 S.Ct. 2473, 2486].
[134 S.Ct. 2473, 2485].
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Samson v. Califonia

PETITIONER RESPONDENT

Donald Curtis Samson California

DOCKET NO. DECIDED BY

81-430 Roberts Court

LOWER COURT

Stateappellatecourt

ELT?EISOEIS\I 43 (2006 ADVOCATES

“RANTED ( ) Jonathan L. Marcus

Sep27, argued the cause for Respondent
ARGUED _

Feb 22’ 2006 Ronald E. Niver

DECIDED argued the cause for Respondent
Jun 19, 2006

RobertA. Long,Jr.
Facts of the case argued the cause for Petitioner

A police officer stopped and searched Samson on the
street in San Bruno, California. The officer had no warrant and later admitted he had stopped
Samson only because he knew him tobe on parole. The officer found that Samson was in possession
of methamphetamines. Samson was arrested and charged with drugpossession in state court. At
trial Samson argued the drugs were inadmissible as evidence, because the searchhad violated his
Fourth Amendment rights. The trial court denied the motion and the state supremecourt declined
to hear the case.

Question
Did the Fourth Amendmentprohibitpolice from conducting a warrantless search of a person who
was subject toa parole search condition, where there was no suspicion of criminal wrongdoing and
the sole reason for the search was because the person was on parole?

Conclusion
6-3 Decision
Majority Opinion by Clarence Thomas

FOR AGAINST

No. In a 6-to-3 decision authored by Justice Clarence Thomas, the Ginsburg Stevens
Supreme Court held that Samson "didnot have an expectation of Kennedy Souter
privacy that society would recognize as legitimate." Parole allows Roberts  Breyer
convicted criminals out of prison before their sentence is Alito

completed. An inmate who chooses to complete his sentence Scalia

outside of direct physical custody, however, remainsin the Thomas

Department of Correction's legal custody until the conclusion of his

sentence, and therefore has significantly reducedprivacy rights.In this case, Samson had alsobeen
required, as a condition of his parole, to sign an agreement thathe would be "subjectto search or
seizure by a parole officer or other peace officer..., with or without a search warrant and with or
without cause.” This written consent tosuspicionless searches, along with his alreadyreduced
privacy interests as a parolee, combined tomake the search constitutional. Justices Stevens, Souter
and Breyer dissented, arguing thatparolees have an expectation of privacy greater than thatof
prisoners, which was violated by the search at issue in this case


https://www.oyez.org/advocates/robert_a_long_jr
https://supreme.justia.com/cases/federal/us/547/843/
https://www.oyez.org/advocates/jonathan_l_marcus
https://www.oyez.org/advocates/ronald_e_niver
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Exigent Circumstances

Police officers are often forced to make split-second
judg- ments in circumstances that are tense,
uncertain and rapidly evolving.!

ost people would probably agree that

officers who encounter exigent circum-

stances should do whateveris reasonably
necessary to quickly defuse the situation, including
making a forcible entry into a residence. Certainly,
most people who pay taxes would insist upon it.
And that is, in fact, the law in California and in most
states. Except there’s a problem: Nobody is quite
sure of what the term “exigent circumstances”
encompasses.

Over the years, it has been variously defined as a
situation in which there is a “compelling need for
official action”? or a condition in which “real, im-
mediate, and serious consequences will certainly
occur,”*and an “immediate major crisis.”* But the
most concise and accurate definition was provided
by the Seventh Circuit which said that the term
“exigent circumstances” is merely “legal jargon” for
an “emergency.”

In addition to its fuzziness, the number of situa-
tions that qualify as exigent circumstances has
expanded greatly. At first it was limited to immi-
nent threats to public safety. But over time the
courts started employing it in situations where the
threatened harm was the destruction of evidence
or the apprehension of fleeing suspects.®

And then the courts started to recognize an
entirely new type of exigent circumstance that
became known as “community caretaking” or some-
times “special needs.” These are essentially situa-

1 Graham v. Connor (1989) 490 U.S. 386, 397.

2 Michigan v. Tyler (1978) 436 U.S. 499, 509.

3 U.S. v. Williams (6th Cir. 2003) 354 F.3d 497, 503.

* In re Sealed Case (D.C. Cir. 1998) 153 F.3d 759, 766.

5 U.S. v. Collins (7th Cir. 2007) 510 F.3d 697, 699.

6 See Ker v. California (1963) 374 U.S. 38 [fresh pursuit].
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tions that are “totally divorced from the detection,
investigation, or acquisition of evidence,”” and
which also did not rise to the level of a true
emergency—and yet the officers believed they
needed to act and their belief was objectively
reasonable. As the Ninth Circuit observed, the term
“exigent circumstances” has become “more of a
residual group of factual situations that do not fit
into other established exceptions [to the warrant
requirement].”®

Another change in the law was the establishment
of a simpler and more elastic test for determining
whether a situation fell into the category of “exi-
gent.” [tisknownas “The Balancing Test,” and that
is where we will start.

The Balancing Test

In the past, a threat could qualify as an emer-
gency only if officers had probable cause to
believe it would materialize.” The problem with
this re- quirementwasthat, byfocusingon
whetherthere was sufficient proofthatathreat
existed, the courts would sometimes ignore the
overall reasonable- ness of an officer’s belief thata
threat existed. They would also sometimes
disregard the reasonable- nessofthe mannerin
which officersresponded. For example,ajudge who
wasonlyinterestedin whether there wasprobable
causetobelievethatsomeharm was about to occur
would overlook such seemingly important
circumstances as the magnitude of the threat, the
likelihood that the threat would materi- alize, and
whether the officers’ response to the situation
was proportionate to the threat.

7 Cady v. Dombrowski (1973) 413 U.S. 433, 441 [gun in a vehicle].

8 Murdock v. Stout (9th Cir. 1995) 54 F.3d 1437, 1440.

9 See, for example, People v. Ray (1999) 21 Cal.4th 464, 471.



For these reasons, the Supreme Court decided to
abandon the probable cause requirement and, as
noted, replace it with a type of the balancing test.
Specifically, it ruled that a search or seizure pursu-
ant to the exigent circumstances exception to the
warrant requirement would be lawful if the need
for the officers’ response outweighed its intrusive-
ness.'’ Or, as the Fourth Circuit put it, “As the
likelihood, urgency, and magnitude of a threat
increase, so does the justification for and scope of
police preventive action.”!!

One important consequence of this test (as op-
posed to a probable cause requirement) is that if
the need for the intrusion was not high, officers
mightstill be able torespond if they could to reduce
the intrusiveness to their response.

There is, however, one exception to the rule that
probable cause is not required. It pertains to forc-
ible entries into homes which, by their very nature,
are so highly intrusive that the need for such a
response can outweigh its intrusiveness only if the
officers had probable cause to believe the threat
would materialize.'?

The Need for Immediate Action

The firstand most important step in applying the
balancing testis to assess the strength of the need
for an immediate search or seizure. In making this
determination, the courts apply the following gen-
eral principles.
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The “reasonable officer” test

In evaluating the significance of a threat—
whether it’s a threat to a person’s life, to an inves-
tigation, or to a community caretaking interest—
the courts apply the “reasonable officer” test. This
means they examine the circumstances from the
perspective of the proverbial “reasonable” officer
who, while he sometimes makes mistakes, is al-
ways able to provide a sensible explanation for his
actions.” “The core question,” said the Second
Circuit, “is whether the facts, as they appeared at
the moment of entry, would lead a reasonable,
experienced officer to believe that there was an
urgent need to render aid or take action.”**

Another way to apply this test is to think, “How
would the public respond if the threat materialized
but I did nothing or waited for a warrant?”** As the
Court of Appeal put it, “In testing reasonableness of
the search, we might ask ourselves how the situa-
tion would have appeared if the fleeing gunman
armed with a shotgun had shot and possibly killed
other officers or citizens while the officers were
explaining the matter to a magistrate.”*

Training and experience

Because an officer’s training and experience “can
be critical in translating observations into reason-
able conclusions,”'” the courts will also take into
accountthe responding officers’ training and expe-
rience as it pertains to such matters.

10 See Illinoisv. McArthur (2001) 531 U.S. 326, 331 [“[W]e balance the privacy-related and law enforcement-related concerns
to determine if the intrusion was reasonable.”]; Illinois v. Lidster (2004) 540 U.S. 419, 426 [“[I]n judging reasonableness,
we look to the gravity of the public concerns served by the seizure, the degree to which the seizure advances the publicinterest,
and the severity of the interference with individual liberty.”].

1 Mora v. City of Gaithersburg (4th Cir. 2008) 519 F.3d 216, 224.

12See Peoplev. Lujano (2014) 229 Cal.App.4th 175, 183 [“But to fall within the exigent circumstances exception to the warrant
requirement, an arrest or detention within a home or dwelling must be supported by both probable cause and the existence
of exigent circumstances.”]; U.S. v. Alaimalo (9th Cir. 2002) 313 F.3d 1188, 1193 [“Even when exigent circumstances exist,
police officers must have probable cause to support a warrantless entry into a home.”].

13 See United States v. Cortez (1981) 449 U.S. 411, 418; People v. Ammons (1980) 103 Cal.App.3d 20, 30.

14 U.S. v. Klump (2nd Cir. 2008) 536 F.3d 113, 117-18.

15See People v. Superior Court (Peebles) (1970) 6 Cal.App.3d 379, 382 [“One way of testing the reasonableness of the search
is to ask ourselves what the situation would have looked like had another bomb exploded, killing a number of people”]; U.S.
v. Black (9th Cir. 2007) 482 F.3d 1035, 1040 [“the police would be harshly criticized had they not investigated”].

16 People v. Bradford (1972) 28 Cal.App.3d 695, 704.

17 People v. Ledesma (2003) 106 Cal.App.4th 857, 866. Also see Illinois v. Gates (1983) 462 U.S. 213, 232.



Reliability of information

Unlike the probable cause test which focuses
heavily on the reliability of the information upon
which the officer’s judgment was made, the balanc-
ingtestismoreflexible.Instead,theimportance of
reliable information decreases as the need for im-
mediate action increases.'® Thus, in applying the
balancingtestin Floridav.].L.,the Supreme Court
said, “We do not say, for example, that a report of
a person carrying a bomb need bear the indicia of
reliability we demand for a report of a person
carrying a firearm before the police can constitu-
tionally conduct a frisk.”* Similarly, the Eleventh
Circuit said that “when an emergency is reported
by an anonymous caller, the need for immediate
action may outweigh the need to verify the reliabil-
ity of the caller.”?° It should also be noted that the
existence of conflicting information as to the na-
ture or scope of a threat does not necessarily
eliminate the need for immediate action.*

Magnitude of potential harm

Itisnotsurprising thatthe mostweighty ofall the
relevant circumstances is the magnitude of the
potential harm that might result if the officers
delayed taking action. As the Ninth Circuit ex-
plained, “[W]hether there is an immediate threat
to the safety of the arresting officer or others, the
most important factor” is the magnitude of the
potential threat.?* We will discuss this subject later
in more detail.
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Harm is “imminent”

The courts often say the threat must have been
“imminent.” But this just means that the officers
must have reasonably believed that the threat
would have materialized before they would have
been able to obtain a warrant.?® Thus, the Court of
Appeal observed, “Imminent essentially means it is
reasonable to anticipate the threatened injury will
occur in such a short time that it is not feasible to
obtain a search warrant.”**

The officers’ motivation

The officers’ motivation for taking action is un-
important in applying the balancing test in emer-
gency aid and investigative emergency situations
because their mental state has nothing to do with
the magnitude of the threat or the reasonableness
of their response.?” Thus, in an emergency aid case,
Brigham City v. Stuart, the Supreme Court said, “It
therefore does not matter here whether the officers
entered the kitchen to arrest respondents and gather
evidence against them or to assist the injured and
prevent further violence.”

In community caretaking cases, however, the
officers’ motivation is significant because the word
“caretaking” implies that the officers must have
been motivated by a “caretaking” interest. As the
California Supreme Courtobserved, “The defining
characteristicof community caretaking functionsis
that they are totally unrelated to the criminal
investigation duties of the police.”*’

18 See People v. Wells (2006) 38 Cal.4th 1078, 1083; U.S. v. Wheat (8th Cir. 2001) 278 F.3d 722, 732, fn.8.

19 Florida v. J.L. (2000) 529 U.S. 266, 273-74.
20 .S, v. Holloway (11th Cir. 2002) 290 F.3d 1331, 1339.

21 See U.S. v. Russell (9th Cir. 2006) 436 F.3d 1086, 1090 [“Given the substantial confusion and conflicting information, the
police were justified in searching the house”].

22 Ames v. King County (9th Cir. 2017) 846 F.3d 340, 348. Also see Florida v. J.L. (2000) 529 U.S. 266, 273-74; Navarette
v. California (2014) U.S. [134 S.Ct. 1683]; People v. Coulombe (2000) 86 Cal.App.4th 52, 58 [report of man with a
gun “in a throng of thousands of New Year’s Eve celebrants”].

2 See People v. Koch (1989) 209 Cal.App.3d 770, 782; People v. Camilleri (1990) 220 Cal.App.3d 1199, 1206 [“Implicit in
this burden is a showing there was insufficient time to obtain a warrant.”]; Bailey v. Newland (9th Cir. 2001) 263 F.3d 1022,
1033 [“[T]he presence of exigent circumstances necessarily implies that there is insufficient time to obtain a warrant”].
24 people v. Blackwell (1983) 147 Cal.App.3d 646, 652.

25 See Brendlin v. California (2007) 551 U.S. 249, 260 [what matters is “the intent of the police as objectively manifested”].
26 (2006) 547 U.S. 398, 404. Edited.

27 people v. Ray (1999) 21 Cal.4th 464, 471.



Manner of officer’s response

Regardless of the nature of the threat, a warrant-
less search or seizure will not be upheld if the
officers did not respond to the threat in a reason-
able manner. As the court explained in People v.
Ray, “The officer’s post-entry conduct must be
carefully limited to achieving the objective which
justified the entry—the officer may do no more
than is reasonably necessary to ascertain whether
someone is in need of assistance or property is at
riskand to provide that assistance or to protect that
property.”#®

Nevertheless, a delay is apt to be less significant
if officers needed additional time to evaluate the
situation or devise an appropriate response.” As
the California Supreme Court pointed out, “An
officer is not required to rush blindly into a poten-
tial illicit drug laboratory and possibly encounter
armed individuals guarding the enterprise, with no
regard for his own safety just to show his good faith
belief the situation is emergent.”*°

Having examined the general principles that
applyindeterminingwhether exigentcircumstances
existed, we will now show how those principles are
applied by the courts in the three categories of
exigent circumstances: (1) imminent threat to a
person or property, (2) community caretaking, and
(3) investigative emergencies.

Imminent Danger to a Person

The need for rapid police intervention is great-
est—and will almost always justify an immediate
and intrusive response—when officers reasonably
believeditwasnecessarytoeliminate oraddressan

28 (1999) 21 Cal.4th 464, 477.
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imminent threat to a person’s health, safety, or
sometimes property. “The most pressing emer-
gency of all,” said the Court of Appeal, “is rescue of
human life when time is of the essence.”' Or as the
Fourth Circuit put it, “[P]rotecting public safety is
why police exist.”*

PERSONINJURED: Thatapersoninaresidence had
been injured is not an exigent circumstance. But it
becomes one if officers reasonably believed that
the person’s life or safety were at risk, even if it was
not life-threatening. For example, in Brigham City
v. Stuart® police responded to a noise complaint at
3 AM. and were walking up to the house when, as
they passed a window, they saw four adults “at-
tempting, with some difficulty, to restrain a juve-
nile,” at which point the juvenile “broke free and hit
one of the adults in the face,” causing him to spit
blood. The officers immediately opened the screen
door, entered the residence and stopped the fight.
They also arrested some of the adults for disorderly
conduct and contributing to the delinquency of a
minor.

The arrestees argued in court that the officers’
entry was illegal because there was no significant
threat to anyone. Specifically, they claimed that
“the injury caused by the juvenile’s punch was
insufficient to trigger the so-called ‘emergency aid
doctrine”” because the victim was not knocked
unconscious or atleast semi-conscious. Inrejecting
this argument, the Supreme Court pointed out that
the “role of a peace officer includes preventing
violence and restoring order, not simply rendering
first aid to casualties; an officer is not like a boxing
(or hockey) referee, poised to stop a bout only if it
becomes too one-sided.”

29 See In re Jessie L. (1982) 131 Cal.App.3d 202, 214 [“The police did not idly sit by during a period in which a warrant could
have been obtained, but promptly gathered together a number of officers and went to the locations involved.”]; People v.
Stegman (1985) 164 Cal.App.3d 936, 945 [OK to wait for backup]; U.S. v. Najar (10th Cir. 2006) 451 F.3d 710, 719 [“A delay

caused by a reasonable investigation into the situation facing the officers does not obviate the existence of an emergency.”].

30 people v. Duncan (1986) 42 Cal.3d 91, 104.
31 People v. Riddle (1978) 83 Cal.App.3d 563, 572.

82 Mora v. City of Gaithersburg (4th Cir. 2008) 519 F.3d 216, 228.
33 (2006) 547 U.S. 398. Also see People v. Pou (2017) 11 Cal.App.5th 143, 149 [“[e]ven a casual review of [Stuart] reveals
officers do not need ironclad proof of a likely serious, life-threatening injury to invoke the emergency aid doctrine”].



Note that in Stuart, the existence of a threat was
based on direct evidence. It most cases, however, it
will be based on circumstantial evidence, such as
the following:

SICK PERSON: Having learned that one of the
occupants of an apartment was “sickly,” officers
knocked on the door. They could hear several
moans or groans from inside, but no one an-
swered the door.**
UNRESPONSIVE PERSON: Officers were walking by the
open door of a hotel room when they saw a
man “seated on the bed with his face lying on a
dresser at the foot of the bed.” They also saw “a
broken, jagged piece of mirror” and “dark balls”
which appeared to be heroin.*
SHOOTING OUTSIDE A HOME: Although the shoot- ing
apparently occurred just outside the home,
there were bloodstains on the door indicating
that “a bleeding victim had come into contact
withthedoor,eitherbyenteringorbyexitingthe
residence.”?®
SHOOTING INSIDE A HOME: Officers responded to a
report of a shooting inside a house. No one met
them when they arrived and the house was dark,
butthere weretwo carsinthe drivewayand the
lights outside were on. When no one answered
the door, the officers went in through a win-
dow.*’

IRRATIONAL AND VIOLENT: A man inside a motel

room appeared to be “irrational, agitated, and

bizarre”; he had been carrying two knives; his
motel room was “in disarray, with furniture over-
turned, beds torn apart, and the floor littered
with syringes and a bloody rag.”*®

CHILD IN DANGER: An anonymous 911 caller re-

ported that a child was being beaten by her

34 People v. Roberts (1956) 47 Cal.2d 374.
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parents; i.e., that it was happening now. When
officers arrived they heard a man shouting inside
the house, and then the man “bombarded” them
with a “slew of profanities.”**

CHILD IN DANGER: Police received areport of “two
small children left” alone at an apartment. No
one answered door. A woman arrived and started
to enter the apartment. An officer saw “consider-
able trash and dirty clothes strewn about the
kitchen area,” and the woman was drunk.*

911 hangups

When people need immediate help, they usually
call 911. But sometimes people who dial 911 hang
up before the call is completed or while the dis-
patcher is trying to obtain information. In such
cases, the 911 operator will have no way of know-
ing whether the connection was lost because the
caller lost consciousness, or because someone was
preventing the caller from completing the call, or if
the caller was a child who was curious about what
happens when someone dials 911. The operator
cannot, however, ignore the call. As the Seventh
Circuit observed, a “911 system designed to pro-
vide an emergency response to telephone tips could
not operate if the police had to verify the identity of
all callers and test their claim to have seen crimes
in progress.”*

So, how can the responding officers determine
whether a 911 hangup constitutes an emergency
that would justify a search or seizure? While there
arenoeasyanswers,thecourtsoftenrulethatsuch
a response is justified if the officers saw or heard
somethinguponarrivalthatwasconsistentwitha
call for help. For example, in applying this prin-
ciple, the courts have noted the following:

35 Peoplev. Zabelle (1996) 50 Cal.App.4th 1282, 1287-88 [“The circumstances justified the officer’s belief that defendant might
have overdosed on heroin. Thus, his entry into the room to check on defendant’s condition was justified.”].
36 Peoplev. Troyer (2011) 51 Cal.4th 599, 607. Also see People v. Superior Court (Chapman) (2012) 204 Cal.App.4th 1004,

1013.

37 People v. Soldoff (1980) 112 Cal.App.3d 1.

88 U.S. v. Arch (7th Cir. 1993) 7 F.3d 1300, 1304-5.

39 Schreiber v. Moe (6th Cir. 2010) 596 F.3d 323, 330-31.

40 People v, Sutton%t197,6) 65 Cal.Ag)f)Bd 341,
1 U.S.'v. Wooden (7th Cir. 2008) 551 F.3d 647, 650.



® “[The] combination of a 911 hang call, an
unanswered return call,and an open door with
no responses from within the residence is
sufficientto satisfy the exigency requirement.”*

® “Even more alarming, someone was answering
the phone but immediately placing it back on
the receiver.”*

® An“hysterical”’manphonedthepoliceat5A.Mm.
and shouted, “Get the cops here now!” After
the man gave his address, the phone was
disconnected; the front door was ajar.**

® The woman who answered the door for the
responding officerswas nervous and gave them
“obviously false statements,” which led them
to believe “she had been threatened or feared
retaliation should she give honest answers.”*

Domestic violence

On the subject of domestic violence calls, the
Ninth Circuit noted that their volatility makes them
“particularly well-suited for an application of the
emergency doctrine.”*® Thus, in Tierney v. Davidson
the Second Circuit said, “Courts have recognized
the combustible nature of domestic disputes, and
have accorded great latitude to an officer’s belief
that warrantless entry was justified by exigent
circumstances when the officer had substantial
reason to believe that one of the parties to the
dispute was in danger.”*’

Still, as in 911 hangup cases, the courts seem to
require some additional suspicious or corroborat-
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ing circumstance before officers may enter without
a warrant. “We do not suggest,” said the Ninth
Circuit, “that domestic abuse cases create a per se
exigentneed for warrantless entry; rather, we must
assessthetotal circumstances, presented to thelaw
officer before a search, to determine if exigent
circumstancesrelieved the officer of the customary
need foraprior warrant.”*®

For example, in People v. Pou®® LAPD officers
responded to a report of a “screaming woman” ata
certain address. When they arrived, they could
hear the “very loud” sound of people arguing. The
officers knocked and announced several times, but
no one responded. Finally, a man opened and door
and the officers told him that they needed “to come
in and look at the apartment to make sure every-
body was okay.” When the man refused to admit
them, they entered and conducted a protective
sweep. “Under these circumstances,” said the court,
“it was objectively reasonable for an officer to
believe that immediate entry was necessary to
render emergency assistance toascreaming female
victim inside or to prevent a perpetrator from
inflicting additional immediate harm to that victim
or others inside the house.”

Similarly, in People v. Higgins*™ officers were
dispatched at 11 p.M. to an anonymous report of a
domestic disturbance involving “a man shoving a
woman around.” No one responded to their knock-
ing, but they saw a man inside the residence and
then heard a “shout.” They knocked again, and a

2 Johnson v. City of Memphis (6th Cir. 2010) 617 F.3d 864, 869. Also see Hanson v. Dane County (7th Cir. 2010) 608 F.3d
335, 337 [“Alack of an answer on the return of an incomplete emergency call implies that the caller is unable to pick up the
phone—because of injury, illness (a heart attack, for example), or a threat of violence.”]. Compare U.S. v. Martinez (10th Cir.
2011) 643 F.3d 1292, 1297-98 [a 911 call in which the dispatcher hears only static does not warrant the same concern as

a call in which the caller hung up].
® U.S. v. Najar (10th Cir. 2006) 451 F.3d 710, 720.
# U.S. v. Snipe (9th Cir. 2008) 515 F.3d 947.

* Hanson v. Dane County (7th Cir. 2010) 608 F.3d 335, 338.

46 .S. v. Martinez (9th Cir. 2005) 406 F.3d 1160, 1164. Also see Tierney v. Davidson (2nd Cir. 1998) 13 F.3d 189, 197 [the
courts “have recognized the combustible nature of domestic disputes, and have accorded great latitude to an office’s belief
that warrantless entry was justified by exigent circumstances.”].

# (2nd Cir. 1998) 133 F.3d 189, 197.

# U.S. v. Brooks (9th Cir. 2004) 367 F.3d 1128, 1136.
% (2017) 11 Cal.App.5th 143, 152.

50 (1994) 26 Cal.App.4th 247.



woman answered the door. “She was breathing
heavily and appeared extremely frightened, afraid,
very fidgety, and very nervous.” The officers also
noticed a “little red mark” under one eye and
“slight darkness under both eyes.” The woman
tried to explain away the officers’ concern by saying
that she was injured when she fell down some
stairs, and that the noise from the fall might have
prompted someone to call the police. When she
said that her boyfriend had left, they knew she was
lying (because they heard him “shout”), at which
point they forcibly entered. In ruling the entry was
lawful, the court noted that the woman “was ex-
tremely frightened and appeared to have been the
victim of a felony battery. Moreover, [she] lied
about being alone and gave the officers a suspicious
story about having fallen down the stairs.”

In Pou and Higgins the officers had clearly seen
and heard enough to reasonably believe that an
immediate entry was justified by exigent circum-
stances. In many cases, however, the responding
officers will have nothing more that a report of
domestic violence from a 911 caller. Although
some additional suspicious circumstance is ordi-
narily necessary before the officers may forcibly
enter a home based on that alone, the courts have
ruled that a 911 call may, in and of itself, justify a
less intrusive response, such as trespassing. This is
because it is common knowledge that 911 calls are
traced and recorded, and therefore people who
phone 911 instead of a non-emergency line are (at
least to some extent) leaving themselves exposed
to identification even if they gave a false name or
refused to identify themselves.”* As the Supreme
Court pointed out, “A 911 call has some features
that allow for identifying and tracing callers, and
thus provide some safeguards against making false
reports with immunity.”>?
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For example, in U.S. v. Cutchin the D.C. Circuit
upheldacarstopbasedsolelyona911reportthat
the driver had a sawed-off shotgun and a .38
caliber pistol at his side. In such cases, said the
court, so long as the caller did not appear to be
unreliable, “a dispatcher may alert other officers by
radio, who may then rely on the report, even
though they cannot vouch forit.”*?

Missingpersons

The courts have usually upheld forcible entries
into a home for the purpose of locating a missing
person when (1) the officers reasonably believed
the report was reliable, (2) the circumstances sur-
rounding the disappearance were sufficiently sus-
picious, and (3) there was reason to believe that an
immediate warrantless entry was necessary to con-
firm or dispel their suspicions. Two examples:

In Peoplev. Rogers>*awoman notified San Diego
police that a friend named Beatrice had been miss-
ing, that she was living with Rogers in an apart-
ment complex that he managed and, even though
Beatrice had been missing for three weeks, Rogers
had refused to file a missing person report. In
addition, she had previously heard Rogers threaten
to lock Beatrice in a storage room in the basement.
Aninvestigator phoned Rogers who claimed that
Beatricehad beenmissing foronlyaweekorso,at
whichpointRogerssaidhe “hadtogo,”and quickly
hung up. Later that day, the investigator and uni-
formed officers went to the apartment and spoke
with Rogers who claimed that Beatrice might have
gone to Mexico “with someone.” The investigator
asked if he could look in the storage room just to
confirm that she was not being held there. At that
point, Rogers’ “neck started to visibly throb” and he
said no. The investigator then forcibly entered and
found Beatrice’s remains. Rogers was charged with

51 See People v. Brown (2015) 61 Cal.4th 968, 982 [a call to 911 constitutes “[a]nother indicator of veracity”]; People v. Dolly
(2007) 40 Cal.4th 458, 467 [“[M]erely calling 911 and having a recorded telephone conversation risks the possibility that
the police could trace the call or identify the caller by his voice.”].

52 Navarette v. California (2014)  U.S.
53 (D.C. Cir. 1992) 956 F.2d 1216, 1217.
54 (2009) 46 Cal.4th 1136.

[134 S.Ct. 1683, 1689].



her murder. In ruling that the entry was justified,
the court pointed out, among other things, Rogers’
“noticeable lack of concern over the whereabouts
of his child’s mother” and his “physical reaction”
when the investigator mentioned his threat to lock
Beatrice in the storage room.

In People v. Macioce,*® some friends of Mr. and
Mrs. Macioce notified San Jose police that the
couple was missing. The friends were especially
concerned because the Macioces missed a regular
church meeting which they usually attended, and
also because Mr. Macioce failed to appear for a
knee operation. They also said the Macioce’s car
was parked in the carport but, during the past two
days, they had knocked on the door of the house
several times but no one responded and the mail
was piling up. When the officers also received no
response at the front door, they entered the apart-
ment and discovered the body of Mr. Macioce who,
asitturned out, had been killed by Mrs. Macioce. In
rejecting Mrs. Macioce’s motion to suppress every-
thing in the house (including her husband’s corpse)
the courtsaid the warrantless entry “was eminently
reasonable.”

Drug labs

An illegal drug lab in a home or business will
constitute an exigent circumstance if officers were
aware of facts that reasonably indicated that it
posed an imminent threat.*® This requirement is

55 (1987) 197 Cal.App.3d 262.
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automatically satisfied if officers reasonably be-
lieved that the lab was being used to manufacture
meth or PCP because the chemicals used to produce
these substances tend to explode.”’

What about the odor of ether? It is arguable that
any detectible odor of ether coming from a home
constitutes an exigent circumstance because ether
is highly volatile.® For example, in People v.
Stegman,* in which the odor was detected two
houses away, the court said, “Ether at such high
levels of concentration would be highly dangerous
regardless of purpose, thus constituting an exigent
circumstance.”

Dead bodies

Officers who respond to a report of a dead body
inside a home or other place are not required to
assume that the reporting person was able to make
amedical determination that the person was de-
ceased. Consequently, they may enter the premises
to confirm.® As the D.C. Circuit observed, “Acting
in response to reports of dead bodies, the police
may find the ‘bodies’ to be common drunks, diabet-
icsinshock, or distressed cardiac patients. Even the
apparently dead are often saved by swift police
response.”®!

If officers detect the odor of a decaying body
coming from the premises, it has been held that if
onepersonisdead undersuspicious circumstances,
it is not unreasonable for officers to enter to make

56See Peoplev. Duncan(1986) 42 Cal.3d 91,103 [“[T]hereisnoabsolute rule that canaccommodate every warrantless entry
into premises housing a drug laboratory . .. the emergency nature of each situation must be evaluated on its own facts.”].
57 See Peoplev. Duncan (1986) 42 Cal.3d 91, 105 [“The extremely volatile nature of chemicals, including ether, involved in
the production of drugs such as PCP and methamphetamine creates a dangerous environment”]; People v. Messina (1985)
165 Cal.App.3d 937,943 [“[T]he types of chemicals used to manufacture methamphetamines are extremely hazardous to
health.”]; U.S.v. Cervantes (9th Cir.2000) 219 F.3d 882,891-91 [“sickening chemical odor” that “might be associated with
methamphetamine production”].

58 See Peoplev. Osuna (1986) 187 Cal.App.3d 845, 852 [expert witness “stressed that the primary danger associated with ethyl
ether anhydrous is flammability. Its vapors are capable of traveling long distances and can be ignited by a gas heater, a catalytic
converter or a car, a cigarette”].

59 (1985) 164 Cal.App.3d 936.

60See People v. Wharton (1991) 53 Cal.3d 522, 578 [“Because there existed the possibility that the victim was still alive, we
cannot fault the officers’ decision to investigate further.”]; U.S. v. Richardson (7th Cir. 2000) 208 F.3d 626 [officers testified
that “laypersons without medical knowledge are not in a position to determine whether a person is dead or alive”].

5t Wayne v. U.S. (D.C. Cir. 1963) 318 F.2d 205, 213, 241.



sure there is no one on the premises who might be
saved. Said the Ninth Circuit, “[A] report of a dead
body can easily lead officers to believe that some-
one might be in need of immediate aid.”** Note that
the coroner has alegal right to enter to examine the
body and take other action required by law.®

Investigative Threats

Although there is no "crime scene" exception to
the warrant requirement, the courts have consis-
tently recognized an exception in situations where
there existed an imminent threat that evidence of
a crime would be destroyed or corrupted, or thata
suspect was, or will soon be, in flight.**

The lawfulness of a search based on such a
threat—an “investigative emergency”—is techni-
cally determined by employing the same balancing
testthatis used in the other exigent circumstances;
i.e., it is lawful if the need for the action exceeded
its intrusiveness. As a practical matter, however,
the restrictions on investigative threats are greater
because the officers’ objective is to protect a law
enforcement interest as opposed to a threat to the
general public (although these threats are not
necessarily mutually exclusive).

The primary restriction on investigative threats
pertains to warrantless entries into homes. In these
cases the courts still apply the balancing test, but
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they generally require that the need portion of the
test be supported by probable cause.®* Although.
as noted earlier, probable cause is not required
when the emergency entry into a home was based
on an imminent threat to people or property, most
courts consider it an absolute requirement when
the only objectiveisto defuse a threatthatisbased
solely on alaw enforcement interest.°® Moreover,
the courts are generally not apt to uphold an
intrusion based ondestruction of evidence or
“fresh” pursuitunless the crime under
investigation was especially seri- ous.®” (As we
will discuss later, the seriousness of the crime is
not an important factor when officers are in “hot”
pursuit.)

Destruction of evidence

Probably the most common investigative emer-
gency is a threat that certain evidence would be
destroyed if officers waited for a warrant.®® This is
because a lot of evidence can be destroyed quickly,
and its destruction is a top priority for most crimi-
nals when they think the police are closing in.
There are, however, three requirements that must
be met to invoke this exigent circumstance:

(1) EviDENCE ON PREMISES: Officers must have had
probable cause to believe there was destruct-
ible evidence on the premises.®’ In the ab-
sence of direct proof, probable cause may be
based onlogical inference. For example, people

62 U.S. v. Stafford (9th Cir. 2005) 416 F.3d 1068, 1074 [“[A] report of a dead body can easily lead officers to believe that

someone might be in need of immediate aid.”].

63 See People v. Superior Court (Chapman) (2012) 204 Cal.App.4th 1004, 1023; Gov. Code, §§ 27491.1, 27491.2.

64See Illinoisv. McArthur(2001)531U.S.326,330; Minceyv.Arizona(1978) 437 U.S.385,392 [no “crimescene” exception].
% See People v. Lujano (2014) 229 Cal.App.4th 175, 183 [“But to fall within the exigent circumstances exception to the
warrant requirement, an arrest or detention within a home or dwelling must be supported by both probable cause and the
existence of exigent circumstances.”]; People v. Strider (2009) 177 Cal.App.4th 1393, 1399.

% See People v. Troyer (2011) 51 Cal.4th 599, 607 [“We decline to resolve here what appears to be a debate over semantics.
Under either approach [i.e., reasonableness vs. probable cause] our task is to determine whether there was an objectively
reasonable basis [for the entry].”]; U.S. v. Alaimalo (9th Cir. 2002) 313 F.3d 1188, 1193 [“Even when exigent circumstances
exist, police officers must have probable cause to support a warrantless entry into a home.”].

7See People v. Herrera (1975) 52 Cal.App.3d 177, 182 [the more serious the crime, “the greater the governmental interest
in its prevention and detection”]; People v. Higgins (1994) 26 Cal.App.4th 247, 252 [“If the suspected offense is extremely
minor, a warrantless home entry will almost inevitably be unreasonable under the Fourth Amendment.”].

%8See Kentucky v. King (2011) 563 U.S. 452, 460 [“to prevent the imminent destruction of evidence has long been recognized
as a sufficient justification for a warrantless search”]; Missouri v. McNeely (2013)  U.S. [133 S.Ct. 1552, 1559].

69 See Illinois v. McArthur (2001) 531 U.S. 326, 331-32; People v. Thompson (2006) 38 Cal.4th 811, 820-22.



who commit certain crimes (such a drug deal-
ers) usually possess certain instrumentalities
or fruits of the crime, and they usually keep
these things in their home, car, or other rela-
tively safe place.”

(2) JAILABLE CRIME: Although the crime under
investigation need not be “serious” or even a
felony,”! it must carry a potential jail sen-
tence.”?

(3) IMPENDING DESTRUCTION: Officers must have
beenaware of some circumstance thatreason-
ably indicated the suspect or someone else
wasabouttodestroytheevidence.”?Thus,the
mere possibility of destruction does not con-
stitute an exigent circumstance.”

A common indication that evidence was about to
be destroyed is that, upon arrival to execute a
search warrant, the officers saw or heard a commo-
tioninsidetheresidence which, based onthe their
trainingand experience, wasreasonably interpreted
as indicating the occupants were destroying evi-
dence or were about to start.”° For example, in
People v. Ortiz two officers who were walking past
anopendoortoahotelroomsawawoman “count-
ing out heroin packages and placing them on a
table.” Theofficersthenenteredwithoutawarrant
and court ruled the entry was lawful because:

Viewed objectively, these facts were sufficient

to lead a reasonable officer to believe that

defendant or the woman saw, or might have
seen, the officers. Since it is common knowl-
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edge that those who possess drugs often at-

tempt to destroy the evidence when they are

observed by law enforcement officers, it was
reasonable for [the officer] to believe the con-
traband he saw in front of defendant and the
woman was in imminent danger of being de-
stroyed.”®

Some other examples:

® After knocking, the officers “heard noises that
sounded like objects being moved.””’

m After the officers knocked and announced, the
suspect “disappeared behind the curtains, and
the officers heard a shuffling of feet and the
sound of people moving quickly about the
apartment.””®

® When an occupant opened the door and saw
that the callers were officers, he immediately
attempted to slam the door shut.”

m After the officers knocked and announced, the
suspect opened the door but immediately
slammed it shut when she was informed that
her accomplice had consented to a search. The
officers then “heard footsteps running away
from the door, a faucet turn on, and drawers
being banged open and closed.” Said the court,
“These are classic signs indicating destruction
of evidence.”®

® Another “classic” sign is the “repeated flushing
of the toilet behind the locked door of the
bathroom in premises where [drugs are] being
kept and the police are at the threshold.”®

70 See People v. Senkir (1972) 26 Cal.App.3d 411, 421; People v. Farley (2009) 46 Cal.4th 1053, 1099.

1 See Illinois v. McArthur (2001) 531 U.S. 326, 331-32.

72 See Illinois v. McArthur (2001) 531 U.S. 326, 336; Peoplev. Torres (2012) 205 Cal.App.4th 989, 995.

73 See People v. Koch (1989) 209 Cal.App.3d 770, 782; Ferdin v. Superior Court (1974) 36 Cal.App.3d 774, 782.

74 See Richards v. Wisconsin (1997) 520 U.S. 385, 391; People v. Bennett (1998) 17 Cal.4th 373, 384; People v. Camilleri (1990)
220 Cal.App.3d 1199, 1209 [“Where the emergency is the imminent destruction of evidence, the government agents must
have an objectively reasonable basis for believing there is someone inside the residence who has reason to destroy the

evidence.”].

75 See U.S. v. Moreno (2nd Cir. 2012) 701 F.3d 64, 75; Richards v. Wisconsin (1997) 520 U.S. 385, 396.

76 People v. Ortiz (1995) 32 Cal.App.4th 286, 293.

7 People v. Seaton (2001) 26 Cal.4th 598, 632.

78 people v. Hill (1970) 3 Cal.App.3d 294, 299-300.

79 People v. Baldwin (1976) 62 Cal.App.3d 727, 739.
80 U.S. v. Andino (2nd Cir. 2014) 768 F.3d 94, 100-101.
81 People v. Clark (1968) 262 Cal.App.2d 471, 475.



It might also be reasonable to believe that a
suspectinside the house would destroy evidence if
there wasreasontobelieve thathe had justlearned,
or would quickly learn, that an accomplice or co-
occupant had been arrested and would therefore
have reason to cooperate with officers.?? As the D.C.
Circuit explained, “[T]he police will have an objec-
tively reasonable belief that evidence will be de-
stroyed if they can show they reasonably believed
the possessors of the contraband were aware that
the police were on their trail.”®

Thus, in Peoplev. Freeny the court concluded that
narcotics officers in Los Angeles reasonably be-
lievedthatthe suspect’swifewould destroydrugs
in the house because she was inside and her hus-
band had just been arrested some distance away
after selling drugs to an undercover officer. Said
the court, “No reasonable man could conclude
other than that Mrs. Freeny would destroy evi-
dence of her guilt, which was equal to that of
appellant, if she learned of his arrest.”%

Note, however, that even if there existed a threat
of imminent destruction, a warrantless entry or
search will notbe upheldifthe officers said or did
somethingbefore entering thatthey knew, or should
have known, would have provided the occupants
with a motive to destroy evidence immediately;
e.g., an officer without a warrant said “open the
doororwe’llbreakitopen.”® Also,inmostcasesthe
evidence canbesufficiently protected by securing
the premiseswhile seekingawarrant.

Hot pursuits

In the context of exigent circumstances, a “hot”
pursuitoccurswhen (1) officershad probable cause
to arrest the suspect, (2) the arrest was “set in
motion” in a public place (which includes the
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doorway of the arrestee’s home), and (3) the sus-
pectresponded by retreatinginto his home orother
private place. When this happens, officers may
pursue himinside because, said the Supreme Court,
“asuspect may not defeat an arrest which has been
set in motion in a public place by the expedient of
escaping to a private place.”®
For example, in the case of U.S. v. Santana,*
officers in Philadelphia went to Santana’s house to
arrest her because she had just sold drugs to an
undercover officer. As they arrived, they saw her
standing at the doorway. She saw them too, and
raninside.Aftertheyenteredandarrested her,the
officers seized evidence in plain view which Santana
thought should be suppressed. The Supreme Court
disagreed, ruling that officers in “hot” pursuit do
not need to terminate a chase when the suspect
fleesinto aresidence. Some other examples:
® Respondingto areportofadomesticdispute,
officers found the victim outside her home.
Her face and nose were red and she was
“crying uncontrollably.” She said her husband,
who was inside the house, had “hit her a few
times in the face.” The husband opened the
doorwhentheofficersknockedbut,seeingthe
officers, tried to close it. The officers went in.®®
® While staking out a stolen car, an officer saw a
known auto burglar walk up to the driver’s side
and reach down “as if to open the door.” When
the burglar saw the officer, he ran into his
home nearby. The officer chased him inside
and arrested him.*
® An officer who was investigating a report of a
“very strong odor of ether” coming from an
apartment, saw Luna step out of the apart-
ment. Luna appeared to be under the influence

82 See Illinois v. McArthur (2001) 531 U.S. 326, 332 [suspect knew that his wife was cooperating with officers and they
reasonably could have concluded that he would, if given the chance, get rid of the drugs fast].

8 U.S. v. Socey (D.C. Cir. 1988) 846 F.2d 1439, 1445, fn.6.

84 (1974) 37 Cal.App.3d 20, 33. Also see U.S. v. Ramirez (8th Cir. 2012) 676 F.3d 755, 764.
8 Kentucky v. King (2011) 563 U.S. 452, 469 [“the exigent circumstances rule applies when the police do not gain entry to
premises by means of an actual or threatened violation of the Fourth Amendment”].

86 United States v. Santana (1976) 427 U.S. 38, 43. Edited.
87 (1976) 427 U.S. 38.
88 People v. Wilkins (1993) 14 Cal.App.4th 761.

89 People v. Superior Court (Quinn) (1978) 83 Cal.App.3d 609, 615-16.



of PCP. When the officer ordered her to “come
down the stairs,” Luna went back into the
apartment and closed the door. The officer
went in after her.”

® An officer attempted to make a traffic stop on

Lloyd who disregarded the officer’s red light
and siren, drove home and ran inside. They
went inside and arrested him.”!

Note that while the other investigative emergen-
cies can be invoked only if the crime under investi-
gation was especially serious, this requirement
does not apply to hot pursuits. As the Supreme
Court explained, “Where the pursuit into the home
was based on an arrest set in motion in a public
place, the fact that the offenses justifying the initial
detention or arrest were misdemeanors is of no
significance in determining the validity of the entry
without a warrant.”*?

Finally,asuspectwhorunsfromofficerstriggers
the “hot” pursuitexception eventhoughthe crime
occurred at an earlier time. Thus, the courts have
ruled that a hot pursuit “need not be an extended
hue and cry in and about the public streets,”** but
it must be “immediate or continuous.”**For ex-
ample, in People v. Patino,” LAPD officers were
dispatched late at night to a silent burglary alarm
at a bar. As they arrived, they saw a man “backing
through the front door carrying a box.” When the
man saw the officers, he dropped the box and
escaped. Aboutan hour later, the officers saw him
again and resumed the chase. When the man ran
into an apartment, the officers went in after him
and encountered Patino who was eventually ar-
rested for obstruction. Patino contended that the

% People v. Abes (1985) 174 Cal.App.3d 796.

9t People v. Lloyd (1989) 216 Cal.App.3d 1425.
92 Stanton v. Sims (2013)  U.S.
9 United States v. Santana (1976) 427 U.S. 38, 43.

214

officers’ entry was unlawful, but the court dis-
agreed because “[t]he facts demonstrate that the
officers were in hot pursuit o